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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,687 


SAMUEL BRITTON, 
Appellant, 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA | 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
335 [Filed May 12, 1958] 
Holding a Criminal Term 
Grand Jury Impanelled February 27, 1958, Sworn in on March 4, 1958 


The United States of America Criminal No. 485-'58 


v. Grand Jury No. 498-58 


George H. Scott Robbery 
Samuel Britton (22 D.C.C. 2901) 
Marcus F. Nelson 


The Grand Jury charges: ! 

On or about April 6, 1958, within the District of Columbia, George 
H. Scott, Samuel Britton and Marcus F. Nelson, by force and violence and 
against resistance and by sudden and stealthy seizure and snatching and by 
putting in fear, stole and took from the person and from the immediate actual 
possession of Cleo L. Andrews, property of Cleo L. Andrews of the value of 
$550.00, consisting of: one wristwatch of the value of $8.00, one billfold of 
the value of $2.00 and $540.00 in money. | 


! 





SECOND COUNT: 

On or about April 6, 1958, within the District of Columbia, George H. 
Scott, Samuel Britton and Marcus F. Nelson, by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by putting in 
fear, stole and took from the person and from the immediate actual possession 
of James W. Runyon, property of James W. Runyon of the value of $35.00, con- 
sisting of one wallet of the value of $5.00 and $30.00 in money. 

THIRD COUNT: ‘ 

On or about April 6, 1958, within the District of Columbia, George H. 
Scott, Samuel Britton and Marcus F. Nelson, by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by putting in 
fear, stole and took from the person and from the immediate actual possession 
of Jesse A. Conrad, property of Jesse A. Conrad, of the value of $177.00, con- 
sisting of: one wristwatch of the value of $80.00, one billfold of the value of 
$2.00 and $95.00 in money. 

336 FOURTH COUNT: 

On or about April 6, 1958, within the District of Columbia, George H. 
Scott, Samuel Britton and Marcus F. Nelson, by force and violence and against 
resistance and by sudden and stealthy seizure and snatching and by putting in 
fear, stole and took from the person and from the immediate actual possession 
of Charles W. Wheeler, property of Charles W. Wheeler, of the value of $40.00, 
consisting of one wristwatch of the value of $40.00. 


A TRUE BILL: /s/ Oliver Gasch 


/s/ . Attorney of the United States in 
and for the District of Columbia 
Foreman. 


337 /Filed May 16, 19587 
PLEA OF DEFENDANT 
On this 16th day of May, 1958, the defendants (1) George H. Scott; (2) Sam- 
uel Britton; (3) Marcus F. Nelson, appearing in proper person and by his at- 
torney (1) requests counsel be appointed; (2 & 3) will get counsel, being ar- 
raigned in open Court upon the indictment, the substance of the charge being 


stated to him (each), pleads not guilty thereto. 
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The defendants are remanded to the District Jail. 
By direction of | 
Present: JOSEPH C, MCGARRAGHY 


United States Attorney heated ae #4 


By F. Smithson 
Assistant United States Attorney HARRY M. HULL, aaa 
By /s/ H.G. Dodd | 


E. Sanche, Official Reporter Deputy Clerk 


341 /Filed June 10, 19587 


UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


United States of America ) ! 
vs. Criminal No. wi 


Samuel Britton - #2 ) 
MOTION TO SUPPRESS EVIDENCE | 
Comes now Samuel Britton, appearing specially by and through his attor- 
ney, A. Lillian C. Kennedy, and moves this Honorable Court to suppress the 
evidence on the above designated cause, and as reasons therfor states as fol- 


lows: 

1. That he was unlawfully arrested in premises, 1348 Euclid Street, N.W. 
in the District of Columbia. 

2. That he was arrested without a warrant and in violation of his consti- 
tutional rights under the provisions of the Fourth and Fifth Amendments of the 
Constitution. ! 

3. That there was seized from the premises of the defendant a wrist 


watch by search and seizure which was in violation of defendant’s Constitutional 
rights and there was no warrant issued permitting such search and seizure. 
WHEREFORE THE PREMISES CONSIDERED, the defendant respectfully 
prays as follows: 
1. That the evidence obtained and seized be excluded upon the trial of 
the action and that this Honorable Court grant the Motion to suppress. 
2. And for such other and further reasons as may be urged upon the 





hearing of this Motion. 


Law Offices: Chase & Kennedy /s/ A. Lillian C. Kennedy 
506A Fifth Street, N. W. A. Lillian C. Kennedy 
Di.7-2896  Di.7-2799 | Attorney for the Defendant 


I hereby certify that a copy of the foregoing Motion was served upon the 
U.S. District Attorney’s Office this 10th day of June-’58. 
/s/ A. Lillian C. Kennedy 


1 /Filed September 22, 19587 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THE UNITED STATES OF AMERICA : 
vs . : Criminal Action 
: : No. 485-58 


GEORGE H. SCOTT, et al., : 
Defendants 


Washington, D.C.; Tuesday, June 17, 1958 
The above-entitled matter came on for trial before THE HONORABLE 
EDWARD A. TAMM, Judge, United States District Court for the District of Co- 
lumbia, at 1:45 p.m. 
APPEARANCES: 
For the Government: 
ARTHUR J. McLAUGHLIN, Assistant United States Attorney. 
For the Defendants: 
KING DAVID, Esquire, 
MRS. A. LILLIAN C. KENNEDY, and 
LESLIE S. PERRY, Esquire. 


* * * * * * * * 


9 CLEO L. ANDREWS 
called as a witness, and having been first duly sworn, took the witness stand 
and testified, as follows: 
DIRECT EXAMINATION 
* rd ae * x a * * 
Q. How do you spell your last name? A. A-n-d-r-e-w-s. 
Q. Where do you live, Mr. Andrews? A. Bermuda, Alabama. 


+) 


Q. During the month of April, 1956, where were you employed? Where 
did you work during the month of April of this year, 19587 A. At Mayflower. 

Q. Mayflower what? A. Aero Mayflower Transit Company. 

Q. What was the nature of your employment? A. I am a leased driver. 

Q. In other words, you drive a truck, is that right ? A. Yes, sir. 

Q. On April 5th of 1958, were you in the District of Columbia? A. Yes, 


Q. And can you recall where you were at approximately 12:00 on April 
oth, that is, midnight? A. Well, I was at Smith’s Transfer and Storage Com- 
pany, 2155 Champlain Street. | 


* a * * * xk * x | 

Q. Now, recalling your attention to Midnight of April 5th of 758, do you 
recall where you were about that time? A. Well, I was in: the drivers’ room. 

Q. The drivers’ lounge? A. Yes. 

Q. The drivers’ lounge is located where? A. At 2155 Champlain Street. 

Q. Is that in the District of Columbia? A. Yes, sir. 

Q. Who else was in those premises with you? A. I cannot recall all of 
them, because anywhere from 15 to 20 truck drivers worked there. 

Q. How many men were in the room? A. I will say anywhere from 8 to 
10. : 

Q. While you were in that room, did something unusual happen? A. Yes, 
we was robbed. i 

Q. All right. Now, when you were robbed, just explain, if you will, what 
happened. A. Well, we were sitting there talking, it was around, I would say, 
12:30 -- : 

Q. Who were you talking to, do you recall? A. Well, I was talking to 
Jesse Conrad, one, and there several (sic) more drivers but I don‘ know all 


their names. 
Q. What were you people doing there at that time ? A. That is our lounge. 


That is where all the truck drivers go. We go out there to make our log, sit 
around and talk. We have nowhere else to go between loading and unloading. 
Q. You say at 12:30 something happened? A. Yes, sir. 
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Q. Tell us what happened? A. We were sitting there talking and it was 
kind of cool that night so we had the door pulled to, and had a piece of board. 

It hadnt got a latch to hold the door. All at once the door come open, there 
was three men and they wore masks -- three colored men. One of them stood 
at the door. He said, ‘Stick ’em up, you suckers, this is 2 holdup.’’ He told 
us to line up over there, aside the wall and put our hands on the wall. And 
then, after that, he said, ‘Throw your billfolds on the table and your watches.”’ 
So I got between the coke machines and coke rack, where you put coke bottles, 
and the only man I could see was the man standing near the door. He hada 
mask -- he had a white handkerchief, but it was soiled, over his face and he 
had on a hat. 

Q. What else did you observe of this man? A. That is just about all. I 
was paying more attention to the gun than I was him. 

Q. Where did you see the gun? A. He was pointing the gun around this 
way (indicating), waving it around. There was no particular place he was hold- 
ing it. 

* x bs ae * * aK * 

Q. Are you able to identify those three men today? A. No, sir; I am not. 

Q. Are you able to give us a general description of any of those men 
whom you said you saw that morning? A. Just one fellow, the fellow standing 
in the door. 

Q. Can you give us a general description of that man? A. When he came 
in -- this is the best I know now. 

Q. That is what we want. A. He had on a dark looking jacket, to me, and 
light pants, a handkerchief over his mouth, nose, covering here down (indica- 
ting) and had on a cap. About allI could see was his eyes. To me, he looked 
like a pretty young fellow. 

Q. Can you describe his build? A. To me he looked about five foot six, 
I would say, weighing 135 or 140 pounds. Just looking at his eyes, he looked 
young. 

THE COURT: How much did you say he weighed ? 

THE WITNESS: 135 or 140. 


* cd * * * * * 





14 


15 
16 


17 


18 
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Q. When this man with the gun gave you orders, what did you do, if any- 
thing? A. Well, the first thing I did was pull off my watch and threw it back 

of me. The next thing I did I unbuttoned my pocxet, got my billfold out 
and threw it pack of me. 

Q. Was there anything in it? A. Yes, sir, $540, — 

Q. After you did that, how long did you remain standing there? A. I 
would say approximately anywhere from five to ten mirates. 

Q. And did there come a time when you moved from that position? A. 
No, sir, only just reaching back for my billfold and throwing it on back of me 
and throwing my watch up, because I had my hand on the wall. 

Q. How long did those three men remain in those premises after you 
threw your valuables back of you? A. I don’t recall exactly how long they 


stayed in there -- I will say it was about five minutes after that. 
* x * * * * * * | 

Q. After these three men left, did you find your wateh ? A. No, sir. 

Q. Did you find your monies? A. No, sir. | 

MR. McLAUGHLIN;: Will you mark this Government Exhibit 1 for identi- 


fication ? (Watch was marked Government Exhibit 
1 for identification.) 


* ca * x m e oe a 

BY MR. McLAUGHLIN: 

Q. I will show you Government’s Exhibit marked for . identification No. l 
and ask you if you can identify that? A. Well, I would say my watch looked 
like this watch. ! 

Q. What do you mean by looked like that watch ? ‘, 1 bought a watch 
just like this about six o’clock. Then I had it about from six to twelve-thirty, 
I would say, around 12:30, six and a half hours, that is how long I had the watch. 

Q. What make is that watch? A. Idont know. 

* * ae a * * oe * 

Q. My question, Mr. Witness, is: Are there any identification marks on 
that watch that you know of ? A. Yes, scratches on it, three scratches. 

Q. Look on that-watch and see if you can locate the three scratches. Do 

you see the three seratches ? A. Yes. It is on the bottom where we tried 
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to get the back of it off to see how many jewels there were in it. 

Q. You did that? A. Yes. 

Q. You did that prior to the purchase? A. I did that before I bought the 
watch. 

Q. Before this robbery? A. Yes. 

Q. Looking at that watch, marked Government’s Exhibit No. 1, and the 
marks you have identified, would you say that that is the watch that you had in 
your possession on the morning of April 6 of 1958? A. Yes, sir. By looking 
at the marks, I would say yes. 

Q. And is that the same watch that you had taken off your wrist at the 
point of this gun on the morning of April 6th? A. According to the marks, I 
would still say yes. 

* * * * * * * * 
19 Q. I will show you Government Exhibit marked for identification No. 2 -- 


MR. McLAUGHLIN: Will you mark this Government‘s No. 2? 


(Gun marked Government’s Exhibit No. 
2, for identification.) 


BY MR. McLAUGHLIN: 

Q. -- and ask you, Mr. Witness, whether or not the gun you saw was 
Similar to that gun? A. Yes, sir; it was similar because all I could see was 
here (indicating), and I could see the bullets in there (indicating) as he was 
Waving it back and forth. 

* * * * * ed * a 
20 CROSS EXAMINATION 

BY MR. DAVD: 

Q. Where did you buy your watch, Mr. Andrews? A. I beg your pardon? 

Q. Where did you buy your watch, Mr. Andrews? A. From a fellow 
over there, he was down at our parking lot at 2155 Champlain. 

Q. Did you get a bill of sale for the watch? A. I did not. 

Q. Who was this fellow from whom you bought it? A. I don’ know. 

Q. Directing your attention to the testimony you gave about the three men 
with Texas masks, do you think you saw enough of the one man in the door to 


enable you to identify him? A. I can’t. 
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Q. You can’t identify him now? A. I certainly cant. 
*x* * * * * x * 
21 CROSS EXAMINATION ! 
BY MR. PERRY: ! 
Q. Dol understand you correctly: Are you saying you don’t know the 
name of the person from whom you bought the watch? A. Yes, sir. 
Q. What make watch is it? A. I don’t know what make watch it is. 
Q. You don’t know the trade name at all? A. No. | 
22 Q. How much did you pay for it? A. I paid $8.00. : 
Q. Did you pay sales tax? A. I don* know about sales tax; allI gave 
him was $8.00. 
Q. He didn’t give you a receipt of any king? A. He didn’t give me no 
receipt. 


x * *&€* * * *€© & * 


27 JESSE ARTHUR CONRAD 


*x* *+ *€* * * *&€* € 


DIRECT EXAMINATION 
* * * % ss * * * 
Q. Where do you live? A. 321-1/2 North Keystone Street, North Indi- 
anapolis, Indiana. : 
Q. During the month of April of 58, what was your employment ? A. ! 
was driving for Aero Mayflower Transit Company. 
Q. On April 5 of 58, do you recall being in the District of Columbia ? 
A. Yes. | 
Q. Can you recall being at any particular place. in the District of Colum- 
bia on the evening of April 5th of 58? A. Iwas ina drivers’ lounge at Smith’s 
Storage, I believe, it is at 2155 Champlain Street. : 
* * * * * % *x * | 
28 Q. What was the lighting condition in the lounge at that time? A. The 
lights were on. I don’t remember how many lights are in there ; I remember 
29 the lights were on. | 
Q. Could you say whether it was bright? A. It was as light in there as 


it is in here. 
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Q. While you were in there at that time did something unusual happen 
there? A. Yes. 

Q. Tell us just what happened, go into detail if you can. A. We were 
sitting there and three colored boys came in, masked with guns. If I remem- 
ber correctly, they said, ‘‘All right, you suckers, throw your pocketbooks and 
watches on the table.’? And a few minutes after that one of the colored boys 
slugged another driver on the head with his gun. At that time I took off my 
watch and took out my pocketbook and threw it on the table. 

Q. Did you see these three men enter? A. They were in there before I 
seen them. 

Q. When you looked up what did you see? A. I seen this one standing 
with the gun andI concentrated more with the gun. I concentrated on the one 
standing before the door but there were three altogether. 

Q. Are you able to identify any of those three men today? A. No, sir. 

Q. Can you give us a general description of the man whom you saw with 

the gun? A. They had handkerchiefs over the bridge of their noses. The 
one I was paying most particular attention to was fairly tall, had a cap and 
jacket. He acted, to me, a little nervous with the gun. What went on with the 
other two, I didn’t pay much attention. 

Q. Can you tell us how he was dressed? A. He had an Army field jacket 
tied with a string, he had the cap with the buckle in the back, Ivy League cap, 
I think that is what they call it, and kind of salt and pepper slacks. 

Q. What did you do when you received these orders from these men? 
A. I backed up and put my hands up and after this one fellow was slugged, he 
demanded the pocketbooks and watches again, and at that time I took down my 
hands long enough to get my wrist watch off, my wallet from my pocket and 
put it on the table. 

Q. Was there anything in your pocketbook? A. Yes, sir. 

Q. What was there in your pocketbook? A. There was an honorable 


Army discharge, driver’s license, Western Union card, pictures of my wife, 


papers and $50 in money. 
Q. How long did those three men remain in the lounge? A. It seemed 
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like an awful long time; I couldn’t say for sure. I would say just a few 
minutes. | 

Q. Can you give us a little better description as to the height of this 
man that you saw with the gun? A. The one I was paying most attention to, I 
would say he was around five-ten, close to six feet. : 

Q. Can you give us any description of the other two men? A. Not too 
much. : 

Q. Give us the best you can. A. I believe the other two were shorter 
than he was, smaller and, I believe, more dark complected than he was. 

Q. How long did these men remain in the lounge ? A, Like I said, it 
seemed a long time but I would say a few minutes. : 

Q. After they left, did you recover your watch? A. No, sir. 

Q. Did you recover your billfold with the money ? A. No, sir. 

MR. McLAUGHLIN: Will you mark this Government’s No. 3, for identi- 


fication ? (Wrist watch marked Government’s 
Exhibit No. 3, for ; catia 


BY MR. McLAUGHLIN: 

Q. I will show you, Mr. Conrad, Government’s Exhibit, marked for Iden- 
tification, a watch, and ask you if you can identify that ? A. Yes, sir. That is 
my watch, but not my band. That band wasn’ on there when it was taken. 

Q. Is that your watch that was on your person on the. ‘ee of April 6, 
1958? A. Yes, sir; the watch, not the band. 

Q. Is that the watch you removed from your person with the order of 
these men when the gun was pointed at you? A. Yes, sir. 

Q. Is that right? A. Yes, sir. : 

MR. McLAUGHLIN: Will you mark this Governments Exhibit No. 4, for 


identification ? (Jacket marked Government’s Exhibit 
No. 4, for identification.) 


BY MR. McLAUGHLIN: : 

Q. I will show you Government’s Exhibit marked No. 4 for identification, 
Mr. Witness, and ask you if that is similar to the jacket that you have described 
as the one that one of the men was wearing on the morning of April 6 of 1958? 


A. Yes, sir; he had a jacket on like that, with a string around the center. 
cd * ME * * * * % 
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CROSS EXAMINATION 
BY MR. DAVID: 
Q. Mr. Conrad, can you positively identify any one of the three men here 
charged with this crime? A. No, sir. 
a * aK bd a * * ae 
CROSS EXAMINATION 


BY MR. PERRY: 
Q. Mr. Conrad, what is the trade name of your watch? A. You mean the 


one they have here as evidence ? 

Q. The one you identified. A. It is a Waltham. 

Q. Was it a silver or gold case? A. Silver. 

Q. You say the man who stood near the door in this alleged holdup is 
about five feet ten, is that right? A. I would say that, yes. 

Q. That is your estimate? A. Just an estimate. 

Q. What is your estimate of my height? A. I would say six feet or maybe 


better. 

Q. Six feet? A. Yes, sir. 

Q. Now, when the robbers came in and said, ‘This is a stickup”’ or 
‘This is a holdup’’, did they tell everybody to get against the wall or did they 
just say, ‘Throw your pocketbooks and other valuables out on the table’’, as 
you recall it? A. AsI recall it, they said, ‘‘All right, suckers, throw your 
wallets and watches on the table,’’ there was nothing said about a holdup. They 

said, ‘“‘All right, suckers, throw your wallets and watches on the table.’’ 

Q. What did they say after that? A. At that time I had some money in 
my pocket; I just threw it out. I thought I would get by with throwing my pocket- 
book and backed up against the wall. After the boy was slugged and they de- 
manded more money and watches, I took my watch off and threw it. 

Q. In other words, you just backed up against the wall voluntarily? A. I 
didn’t have much other choice when the man had the gun in my face. 

Q. Did he order you to back up? A. He said, ‘‘Back up.’’ 

Q. Did he give you any other instructions in connection with backing up ? 


A. No. 
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Q. Did he give anybody else other instructions about’ backing -- did you 
hear him give general instructions to anybody about backing up to the wall 
other than you? A. I just felt it was everybody. | 

Q. Did you hear anybody say, ‘‘And face the wall, with your hands to the 
wall?’? A. No, that I don’t recall. 

Q. If he had said that, would you have heard it? A. don’t know. I was 
pretty shook up. 

Q. If he had said that, would you have obeyed him? A. I would. 

Q. How many men came in with guns pointed? A. Two. 

Q. What was the position of the other man? One was standing at the door, 
the five feet ten man, where was the other man? A. They were standing one 
on each side, maybe four or five feet apart. 

Q. Was he inside the room or standing at the door ? A. All three were 
inside. : 

Q. It is your testimony none of them stood in the doorway ? A. One was 
standing inside, directly in front of the door, and the other two were standing 
on each side of him, I would say, four or five feet away from him. 

Q. All right. Were any of the men who were being held up facing the 
wall of the building in the lounge room? A. There was one man facing the 
wall and with his hands up against the wall, the rest of us were not. 

Q. Do you know of your personal knowledge why he took that stance or 
position? A. No. ! 

Q. Was he ordered to do so? 


* * * %e * x* * * 


REDIRECT EXAMINATION 


*x* * * * cs * * * 


Q. Mr.Conrad,..... I show you Government’s Exhibit No. 2 and ask 


you if the guns you saw were similar to a gun of that et ? A. I would say 


similar, but I wouldn’t know for sure. 
* * * * * * * * 


CHARLES W. WHEELER 


* * * *©* *€* &* KF * 


DIRECT EXAMINATION 
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Q. During the month of April of 1958, where were you employed? A. Aero 
45 Mayflower Transit Company. 

Q. Do you remember being in Washington, D. C., in April of 1958? A. 
That is right, I do. 

Q. Recalling your attention to April 5 of 1958 were you in Washington, 
D. C. on that date? A. Yes, sir. 

Q. Were you at any particular place in Washington on April 5th of 1958? 
A. I was in a driver’s lounge at the back of Smith’s Storage at 2155 Champlain 


Street. 


ca a % * cs ak * Bd 
Q. While you were in there and shortly after midnight, did something un- 
usual happen there at the lounge? A. Yes. 


* *« * * * * %* * 


46 Q. About what time would you say it was? A. About twelve-thirty. 

Q. Tell us what happened. A. We were sitting there talking about load- 
ing furniture, so on and so forth, when the door opened and I saw two colored 
boys come in with masks on their faces, guns in their hands and they walked 
over. One of them kind of hit one of the boys in the back with a gun to show he 
meant business and told us to put our wallets, watches and so forth on the table. 
I started towards the back -- we have a restroom back there and I started to- 
wards that door. One of the boys got between me and the door, shoved me over 
in the corner, got me back in the corner. I slipped my wallet out behind the 
hot water register. They missed it. They did get my watch and about $15.00. 

47 Q. All right. How did they get your watch and $15.00? A. They made 
me take it off. I pulled it off myself and tossed it on the table. 

Q. Are you able to identify any of those men today? A. I wouldn’t be 


able to. They were masked. 
* * * * *& &£* &£ & 


Q. Could you tell us his height? A. He wasn’t as tall asI am. I would 


say he is about five-ten. 
Q. Can you tell us the height of the other men? A. I didn’ have time to 


watch them. 





| tod 


| _ 
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Q. Can you tell us the weight of any of the men? A. Well, judging, I would 
say -- from his height, I would say around 140-45 pounds. 
Q. Can you tell us how they were dressed? A. No, sir, I cannot. 
ye * * * * * * * 
48 Q. Did you see your watch again? A. No, sir. 
Q. After they left, did you see the money you had put on the table? A. No, 
“Sir, it was gone. 
Q. Can you describe the type of gun that you saw ? A. It was a nickle- 
plated gun, that is allI can say. I am not very much up on guns. 
Q. I will show you Government’s Exhibit marked for identification No. 2 
and ask you if it was a gun similar to that? A. It is nickle-plated, that is all. 
Q. Would you say it looked like that? A. It could be. 
e * * x* * *x * * 
CROSS EXAMINATION | 
49 BY MR. DAVID: : 


*x* * *&* * *©* © *F * 


Q. I am asking you now whether or not the gun the man pointed at you or 
waved about the room could have been a toy gun? A. No, sir, it couldn’t I don’t 
believe because he hit another man on the head and cut him with it and if it 
would have been a toy gun, it wouldn’t have been that heavy. 

* *+ *£* * £* * & * | 
52 Q. What kind of watch was yours, Mr. Wheeler? A. I don’ know the 
name of it. I hadnt had it but three months and it was given to me by my wife 
but it was a $40 watch, $39.95 to be exact, automatic, shockproof, so on and so 
forth. | 

Q. But you don’t know the name of it? A. No. 

Q. Do you know of what it was made? A. It was aluminum. 

Q. An aluminum watch? A. Yes, with a gray leather band on it. 

Q. Just one further question, please, Mr. Wheeler: It is your testimony | 
you cannot identify any of the three men who came in that room, is that right ? 
A. That is right. : 
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ALBERTA MACK 


* x * * * * * x 


DIRECT EXAMINATION 
2 ae ca * a a * 6d 
Q. What is your name? A. Alberta Mack. 
Q. Where do you live, Mrs. Mack? A. 1348 Euclid Street , Apartment 
300. 
@. Did you there on April 5th of 1958? A. Yes, I did. 
Q. And who else lived in those premises with you? A. My husband and 
my brother. 
Q. And your brother’s name is what? A. Samuel Britton. 
Q. Do you see him in court here today? A. Yes, I do. 
Q. Will you point at him, please? A. There (indicating.) 
Q. Which one is it? A. The first one. 
MR. McLAUGHLIN: May the record show she identifies Britton. 


* * * * * * * * 


Q. On April 5th of 1958, do you recall seeing your brother on that date ? 
A. Yes, Ido. 

@. And where did you see your brother on that date? A. At home. 

Q. Can you recall what time it was, the approximate time? A. Well, 
he left home that morning, I believe, and came back that night. 

Q. What time at night would you say he came back? A. I am not too 


sure of the time because I was lying on the couch asleep. I guess it was about 


eleven, eleven-thirty or maybe later. 

Q. Is that P.M.? A. That was at night. 

Q. When he came back -- did you live at the same premises as you 
live now? A. Yes,I did. 

Q. Was there anyone else with him at the time you saw him at your 
house? A. Yes, there was. 

Q. Ali right. Who else was with him at that time? A. Well, it was the 
fellow Nelson. 

Q. Do you see the fellow Nelson in court here today? A. Yes,I do. 
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- Q. Will you point at him, please? A. The second fellow. 
° MR. McLAUGHLIN: Let the record show she identifies Nelson. 
% * * 5 * a * * 
ial 65 Q. Can you tell us whether or not he left your house 2 A. Yes. 
Q. Did Nelson leave with him? A. Both of them left together. 
Q. After they left, did there come a time when you saw either one or 
both of them again after that? A. Well, Sammy came home. | 


= Q. What time did Sammy come home? A. I dont know, I was in the bed. 
‘i Sometime during the morning, I guess. 
Q. Can you give us some idea of the time it might have been? A. About 
ai -- I guess, about two, might have been one. Something like that, maybe later. 
‘ Q. Is that A.M.? A. Yes. : 
* 66 Q. Can you tell us how your brother and Nelson were dressed at that 


time ? A. No, I can’t tell exactly how they were dressed. All I know is he had 
. on his jacket and some pants. | 
- Q. What kind of jacket, do you recall? A. One of these Army jackets. 
Q. Now, I show you Government’s Exhibit marked for identification No. 4 
and ask you if it was a jacket similar to that? A. Yes, it was. 
aa Q. What, ma’am? A. Yes, it was. , 
Q. Now, I will show you Government’s Exhibit marked for identification 


7 No. 3, Mrs. Mack, and ask you whether or not you have ever seen that exhibit 
before? A. Yes. I have seen the band before. } 
| THE COURT: You what? 
/ > THE WITNESS: I have seen the band before. : 
: BY MR. McLAUGHLIN: i 
> Q. When and where have you seen the band on that watch before? A. I 
\ had the band in my jewelry box. : 
° Q. What, ma’am? A. I had the band in my jewelry box. 
i. 67 Q. Who did that band belong to? A. My brother Sammy. 
£ Q. Now, did you ever see the watch itself before? A. Well, I don’t re- 
: - member seeing the watch. 3 


Q. What, ma’am? A. I guess I remember seeing the watch Sunday. 
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. Where did you see that watch Sunday? A. On Sammy’s arm. 
- On whose arm? A. Well, his arm. 
. When you say Sammy, you mean Sam Britton? A. Yes. 

Q. Where was Sam Britton at the time that you saw him with that watch 

on his arm? A. He was home. 
od * * * * * * * 
CROSS EXAMINATION 

BY MRS. KENNEDY: 

Q. Now, Mrs. Mack, you testified that your brother came in and then he 
went back out around eleven o’clock. Is that anything unusual? Does he always 
go to bed very early? A. No, he usually goes around to my mother’s house 
and looks at TV. 

Q. What is the usual hour he comes in? 

* * x * % x * % 

THE WITNESS: After he eats dinner, he usually goes and looks at TV. 

Some nights he goes out to drink a couple beers with his girl friend Annie, or 


probably with a boy who lives down that way -- comes in sometimes twelve, 


one, one-thirty. Sometimes, he comes in maybe when the beer joint closes at 
two o’clock. 

Q. This isn’t the only night your brother has come in around one or two 
o’clock, is it? A. No, it isn’t. 

Q. Do you have any personal knowledge as to whether or not your brother 
has been involved in any robbery? A. I couldn’t say because he haven’t said 
anything to my house, he hadn’t said anything to me about it. 

Q. You don’t have any personal knowledge about that? A. No, I don’t. 

cd * * * * * * 
RECROSS EXAMINATION 

BY MRS. KENNEDY: 

Q. I forgot to ask you one question. This jacket you identified here, is 
this your brother’s jacket? A. His jacket was better than that. 

Q. This is not his jacket? A. His jacket was darker green. His jacket 


looked similar to new. 
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Q. It had a zipper or buttons down the front? A. I dont know. It was a 

zipper in the front. Is there a zipper on that one ? : 
* * * MK * ax *x * 
73 Q. Your husband has an Army jacket, too, hasn*t he? A. Yes. 

Q. He is about your brother’s same size, isn’t he? A. About the same 
size, maybe a little smaller. | 

Q. He has about the same complexion as your brother ? A. Yes, he 
might be a shade darker, there is not much difference. 

Q. As a matter of fact, they arrested your husband for this same offense, 
didn’t they? A. Yes. My husband was in the bed -- my husband and I was both 
in bed and they took him out. 

75 Wednesday, June 18, 1958 


* * *©* *&©* &©* *&* KF * 


77 (The jury retired.) 


DONALD J. ALLEN 


*x* * * *©* &€* &* K * 


DIRECT EXAMINATION 
* ake cd * * oe x : 
Q. Now, Officer, your full name is what? A. Private Donald J. Allen. 
Q. You are a member of the Metropolitan Police Department ? A. lam. 
78 Q. And you are assigned to what precinct? A. I am ASBIENES to the Rob- 
bery Squad, now. ! 
Q. During the month of April of 1958, what was coal assignment? A. I! 
was assigned to No. 13 Precinct, plainclothes. 
Q. Is No. 13 -- strike that. Is 2155 Champlain Street in this precinct ? 
A. 2155 Champlain Street, yes, sir. | 
Q. Now, on April 5th as a member of the Metropolitan Police Department, 
were you assigned to investigate a robbery at that address ? 
THE COURT: On April 5th? 
MR. McLAUGHLIN: I beg your pardon. On the 6th. 
THE WITNESS: Yes, I was. : 


BY MR. McLAUGHLIN: 

Q. As a member of the Metropolitan Police Department, what did you do 
in the investigation of that robbery? A. I went on a call about 12:35 a.m. that 
morning -- 

Q. Keep your voice up, Officer. A. I went on a call for a hold-up about 
12:35 that morning at 2155 Champlain Street and interviewed some complain- 
ants. 

Q. Do you remember the names of the people you interviewed? A. There 
was about six of them; a man named Jesse Conrad, a man named Wheeler, a 
man named Andrews, and there was a man named Runyon, and two or three 
others. 

Q. And what information did you receive from them? A. I took two truck 
drivers in the cruiser, my partner stayed, for a full report. They stated they 
were held-up at gun point by three colored men. We received information they 


made their getaway towards Champlain Street. I circulated the area in the 
cruiser. And they gave us descriptions of the men. One was believed to be 
wearing a leather jacket and another one, an Army fatigue jacket with a cord 
around the middle, draw string. The other was believed to be wearing a dark 


sweater or something, he wasn’t sure. 

THE COURT: Will you keep your voice up, Mr. Witness. 

THE WITNESS: We circulated the area. 

MR. PERRY: I didn’t hear what the description was of the first one. 

THE COURT: Will you read the question and answer, Madam Reporter. 

(The record was read by the reporter.) 

MR. DAVID: If the Court please, I cant understand the witness’s refer- 
ence to ‘‘they’’. 

THE COURT: Will you clarify the point, Mr. McLaughlin. 

BY MR. McLAUGHLIN: 

Q. Will you tell us who gave you that information? A. Two of the truck 
drivers -- I didn’t have their names at the time -- that were in the cruiser. 

Q. At that time did you receive any information as to whether or not any 
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property was taken from those people? A. Yes; there was reported approx- 

imately $700.00 in bills was taken, wallets, personal papers and three watches. 
Q. Any particular type of watches? A. One was a Benrus; one was a 

Waltham; and the other one was a Geneva. The Waltham was a white metal 

watch. ! 

Q. At what time did you receive that information? A. I circumated the 

area and went back about fifteen minutes later, I imagine, and got that informa- 


tion. 
Q. Now, did you do any further investigation of that igen robbery? A. 
Right after that, we went to the station, sent out teletypes, wrote the re- 
port on the book, and circulated the area again and stayed out there and ques- 
tioned people, tried to find out if we could find out the location they went if any- 
body saw them. Then we went home, came back the next i and started all 


over again. 

Q. You say you came back the next day. That would be April 7th? A. No, 
it would be the same day, April 6th. , 

Q. Did you receive any further information on April bth of 1958 as to that 
alleged robbery? A. Yes. I met a fellow and he had rumors -- 

THE COURT: Keep your voice up. ! 

THE WITNESS: I met an informer. 

BY MR. McLAUGHLIN: 

Q. Did you know that informer by name? A. Yes, I) aid. 

Q. Had you received information from that informer on previous occa- 
sions? A. I received information before on different occasions on the phone. 
One -- | 

MR. DAVID: I object. 

THE COURT: State the ground for your objection. 

MR. DAVID: What information he received before is not material here. 

THE COURT: I think the question is a proper one. : 

MRS. KENNEDY: I will object as to what the information he received is 
if it is not connected with this case. | 

THE COURT: I will not try to anticipate questions. You make your ob- 
jections when the question is asked. I don’t like to anticipate testimony. Go 





ahead, Mr. McLaughlin. 

BY MR. McLAUGHLIN: 

Q. The information you received from that informer on prior occasions, 
did it turn out to be right? A. It did, very much so. 

Q. What information did you receive? A. On this occasion? 

Q. Yes, on this occasion. A. I received the names of two men that were 
alleged to be in that hold-up. 

Q. What two men’s names did you receive? A. Samuel Britton and Charles 
Mack. I received information Britton was in a drunken condition, bragging about 
the hold-up he pulled, showing everybody the watch and said he is loaded with 
money. He stated his brother-in-law was with him on this occasion. I received 
information as to where his hangouts were with some of his friends. I stayed up 
all night there, went to four or five different houses on information received of 
where he might have been, checked houses out. 

Later on that morning, I called No. 13 Precinct and had them go to Brit- 
ton’s home and check with his mother and find out if Samuel Britton was there. 
I received word from No. 13 that Mrs. Britton had said Samuel Britton was at 
1348 Euclid Street, staying with his brother-in-law and his sister, Alberta Mack. 

I went to the above address and knocked on the door. Samuel Britton 
opened the door. He was in bed at the time and I asked him his name and all. 
He stated, ‘‘Samuel Britton’’; placed him under arrest, told him he was under 
arrest for investigation of stolen property. While in the premises, I saw a 
watch on a mantlepiece which fitted the description of the one that had been sto- 
len. I asked Samuel Britton, ‘Whose watch is that?’’ He said, ‘That belongs 
to me. My father gave me that a couple days ago.’’ I took the watch. When I 
talked to him a little while later about the watch, he stated he got it off some 
punk on 14th Street, bought it for a couple dollars. I questioned him again later 
about the watch and he stated he found it in the treebox space on 14th Street, 
near Big Boy’s. 

Q. I show you Government’s Exhibit marked for identification No. 3, Of- 
ficer, and ask you if that is the watch you recovered at the time you placed 


Britton under arrest? A. Yes, it is. I have my initials marked here, D.J.A. 
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(indicating). I have made scratch marks right in there. 

Q. After you placed the defendant under arrest in those premises on 
Euclid Street, where did you bring him? A. I brought him to No. 13 Precinct 
along with Charles Mack, who was also in bed. ! 

Q. At No. 13 Precinct, what did you do with Britton? A. I booked him, 
made up a line-up sheet which we had to make up so he could be photographed, 
and charged him with the robbery and sent him downtown. | 

Q. In regard to defendant Scott, did you place him under arrest? A. I 
did. | 

Q. And what information had you received prior to placing Scott under 
arrest? A. I received information the night of the 7th. I was called at home 
by Detective Benjamin. He had received information from two women. 

Q. What were the names of those women? A. Ruby Adams and Alberta 
Mack, the sister of Samuel Britton. They had received information that Jean 
Shingler -- ! 

MRS. KENNEDY: Objection, if Your Honor please, this is hearsay. 

THE COURT: This is not hearsay as to Alberta Mack. The witness may 
quote anything about Alberta Mack. You will have to keep out of this testimony 
the hearsay. | ! 

MR. McLAUGHLIN: Your Honor, I think the hearsay in an instance of 
this kind is an exception to the rule, because we are going on here the probable 
cause for the arrest of the defendant Scott. So, I think any information received 
by this Officer, whether or not it is direct or hearsay, would be toward the prob- 
able cause to justify the arrest. : 

THE COURT: Are you finished ? 

MR, McLAUGHLIN: Yes, Your Honor. 

MRS. KENNEDY: If Your Honor please, he is going into testimony of 
what the witnesses told him after he arrested the defendant. He said he placed 
him under arrest and -- : 

THE COURT: These questions are addressed as tot the defendant Scott, 


not the defendant Britton at this point, Mrs. Kennedy. 
% * x * * * * * 
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86 THE COURT: In order that the record will be complete, it will indicate . 
the Court has overruled Mrs. Kennedy’s objection as to the statements of Ruby “ 
Adams and Alberta Mack. 

MR. DAVID: I would like to object on behalf of my client. ” 
THE COURT: The Court will assume that all counsel join in all objec- P 
tions so you will be fully protected. When one attorney objects for anything, 
the Court will assume the attorneys for the other defendants join in. ‘ 
BY MR. McLAUGHLIN: : 


Q. Go ahead, Officer Allen. You talked to Ruby Adams and Alberta Mack. * 
What did they say? A. They told me that they received information that some | 
clothes and two guns were up at 1813 Kalorama Road; that Jean Shingler called 


4 


4 


and told them she had them and wanted to know what to do. Ruby Adams said to 
hold them, she would get in touch with Detective Allen and she could turn them 
over to him. Jean Shingler told her she was afraid to do it because of Scott. ‘ 
Jean Shingler said she was afraid of Scott; that he would hurt her if he found ° 
out she turned the guns over to me. 

I proceeded there with Ruby Adams and Detective Benjamin and Alberta 
Mack, went up to Jean Shingler’s house. Ruby Adams and Alberta Mack went 
in first. They talked to Jean Shingler and she showed them where the guns 


were and the jackets. She then took me down to the basement and showed me ~ 
-- it was dark in the basement so I used my flashlight -- by the trash cans, 
there was a shopping bag with two jackets in it, a leather jacket and an Army ~ 


fatigue jacket with a draw string. I asked her where the guns were and she 
said, ‘They are over there.’’ To my right, laying under bricks, I saw the guns 
in a paper bag. 

Q. Did she say who left those items there? A. She stated Scott, Britton 
and Marcus had been there the night before, the night of the holdup and that 
they left them up in the bathroom on the second floor of her house. 

* * * * * * i * 
88 MR. DAVID: Is Marcus a new name ? 
THE COURT: Marcus F. Nelson is the name of one of the defendants. 


* * * * * cd * * 
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THE WITNESS: Then, after she found them in the bathroom, she brought 
them down the basement. She was scared. She didn’t want her mother to see 
it and didn’t know what to do, and so she brought them down in the basement. 

BY MR. McLAUGHLIN: : 

Q. Did you remove the clothing and guns from that building ? A. I did. 


Q. After receiving that information and recovering the property, what 
did you do in reference to Scott? A. We received information Scott lived at 
716 11th Street, Southeast, and went over to that address. 

Q. When did you go over to that address? A. Immediately went to that 
address and went to the third floor where Scott was with a fellow he called his 

brother-in-law, and questioned Scott. I asked him his name and he gave 
me some other name -- I don’t know whether it was Yates or what, he gave 
some other name. His identification showed he was George Henry Scott. 

Q. Were you alone at that time? A. No, sir, there was Detective Ben- 
jamin of No. 13 Precinct and a couple of detectives from No. 5 Precinct. 

Q. Were any of those women with you that had turned over this property 
to you at the time ? A. Alberta Mack was up at the apartment and so was 
Ruby Adams. : 
Q. Did any of them identify Scott to you? A. One stated the big fellow 
was Scott. i 

Q. All right. Was Scott placed under arrest? A. He was. 

Q. Tell us what happened when you placed him under arrest, if anything ? 
A. We told him to get fully dressed, that he was going with us -- had an argu- 
ment with us, and had an argument with his brother- in-law. We took his brother- 
in-law along for investigation. We wanted to find out his full identity. it was 
brought to my attention while we were there that Scott had the watch on his arm. 
My partner at the time, Detective Benjamin, and I followed him towards the liv- 
ing room. He had removed the watch and placed it on the window sill. My part- 

ner, Detective Benjamin, recovered the watch. | 

Q. Did you see the watch? A. I saw the watch on Scott 7s arm when I 
first went in there. : 

Q. 1 show you Government’s Exhibit marked for identification No. 1 and 
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ask you if that is the watch you saw? A. Yes,I have three scratch marks on 
the back of the watch here (indicating). I didn’t want to put any more on there. 

Q. Now, did there come a time when you arrested the defendant Nelson? 
A. Yes, I arrested Nelson a month later. 

Q. At the time that you arrested him, did you do anything in reference 
to Nelson prior to the time of his arrest? A. Yes, we received information. 
Scott talked. 

Q. Did you get an arrest warrant for Nelson? A. Yes, we got an arrest 
warrant the next morning for Nelson. 

Q. Did there come a time when you executed the arrest warrant? A. 
Yes, I executed it a month later, May 8th. 

Q. Tell us under what circumstances you arrested the defendant Nelson? 
A. I received information that Nelson had been hanging up right near the stor- 

age company, playing on the playground; that he had been up there play- 
ing dice, playing basketball, had been in the pool room of that area in the 2900 
block of 18th Street. I went up there several times, but did not find him. 

I received information he was on the play ground this particular night, so 
I came all the way from Silver Spring. I came there and spotted Nelson on the 
playground. Nelson was in a crap game. Everybody was gathered around. 
One of the fellows recognized me and said, ‘‘Hi! Officer Allen.’’ When he said 
that, everybody looked up. I said nobody has to run. They said, ‘We are play- 
ing dice.’* Marcus started walking away. I said, ‘‘Come here, Marcus, I want 
to talk to you.”’ 

Just prior, Marcus had shown somebody a gun believed to be a 22 gun on 
a 45 frame. When I went in the playground and told Marcus to come here, he 
said, ‘‘You don* want to talk to me’’. He started to walk away and kept on 
moving away. I chased him down the alley. Already we had a scout car with 
me and they proceeded on Champlain up California Street. 

As Nelson was running, he reached in his pocket like that (indicating). As 
he raised his hands, I fired a couple of shots at him;I didn’t hit him. He threw 

an object away. I was later informed that object was a gun. 

Q. Did you place him under arrest? A. I chased him down the alley. 
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The scout car was standing right on California and Florida Avenue, and when 
Marcus Nelson made his turn from the alley, the man in the scout car stopped 
him. I placed him under arrest. I said, ‘What is your name, Buddy ?’’ He 
said, ‘My name is Harris.’? I looked at his identification and it had Marcus 
Nelson on it. I placed him under arrest; brought him to the precinct. He asked 
me what he was being held for. Itold him for the Smith’s Storage hold-up. I 
made up my line-up sheet, had him booked, sent him on are and had him 
arraigned the next morning. | 

MR. McLAUGHLIN: Your Honor, for the purpose of saving time, while 
the jury is out shall I go into testimony as to whether or not the Mallory Rule 
applies ? ! 

THE COURT: I think it would be well to cover everything upon which 
there is any issue of law so we won’t have to marshal the jury in and out several 


times. 


BY MR. McLAUGHLIN: | 
Q. Now, in reference to Scott: Scott was arrested at what time? A. Scott 


was arrested a little after seven p.m. on the 7th. 

Q. On April 7, 1958? A. Yes, sir. 

Q. When you placed Scott under arrest, where did you bring himto? A. 
We had him transported to No. 13 Precinct. : 

Q. At what time would you say he arrived at No. 13 Precinct ? A. I be- 
lieve it was 7:12 p.m, | 

Q. At No. 13 Precinct, what did you do in reference to Scott? A. We 
booked Scott right away. 

Q. You booked him and charged him with what? A. Robbery. 

Q. After Scott was charged with robbery, what did you do with him? A. 
I made out the sheets that we formally make out in the detective room. As soon 
as I made out the sheets, someone brought him down and put him in the cell. 

Q. Put him in the cell at No. 13 Precinct? A. Yes, in a cell at No. 13 
Precinct. ! 
Q. Did there come a time when he was sent from No. 13 to Police Head- 


quarters? A. Yes. 
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Q. Would you give us some idea what time that was? A. It was within 

an hour, I imagine, because they send all the fellows downtown as soon 
as you make up your line-up sheet. They send the fellows downtown, they 
couldn’t keep them at the precinct. 

Q. Did you have occasion to see Scott again at Police Headquarters? A. 
I did. 

Q. At what time did you see Scott again at Police Headquarters after 
seeing him at No. 13 Precinct? A. I believe it was between 6:00 and 7:00 a.m. 
on the 8th. 

Q. What was the occasion for seeing Scott at that time ? A. To question 
him about it, to find out the third man involved. 

Q. Where was Scott at the time you saw him at 6:00 a.m. on April 8th? 
A. At No. 1 celiblock. In No. 1 Precinct in the basement of the building, they 


have cellblocks down there. 
Q. Had he been through the process of identification at Police Headquar- 


ters? A. He had. 

Q. His picture taken, prints and all? A. Yes. 

Q. What conversation did you have at that time? A. I questioned him 
about the hold-up. He kept on denying it. We questioned him about the money 

involved and then he finally came up with a name. He said Nelson was in it. 

We asked him about the truck drivers being beaten, slapped with a gun, two 
of them. He said, ‘‘Nelson did that; I didn’t do it.’’ He still more or less denied 
his part in the hold-up. Even after he had said that, he didn’t know the first 
name of Nelson. He said he was in training school with him. One of the officers 
got hold of Mr. Wende. That is how we came up with the name of Marcus Nelson. 
We pulled the picture of Nelson and Scott identified the picture of Nelson as being 
the third man. 

Q. Is that all that Scott said with reference to the robbery at that time ? 
A. That is all while I was there and heard. 

Q. Did you have occasion to see him again after that? A. Yes, at about 


9 o’clock that same morning. 
Q. What happened at that time? A. I questioned him some more. He still 
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denied it. We had the witnesses come down and they sat there, and the other 
detectives questioned him first. Then when I went back later, he gave me the 
whole story on the hold-up. He had related it first to somebody else and then 
he repeated it to me about how they went about it; that he stood by the door. 
And he said that Marcus Nelson and also Britton were there. He said that Nel- 
son and Britton held the guns. He didn’t have no gun, he stated. 

96 Q. At what time did that conversation take place ? A. That was between 
9:00 and 10:00 a.m. , 

Q. At what time was the defendant Scott arraigned ? A. We brought him 
right over; we left there about 10 o’clock, I guess. He was arraigned anywhere 
between 10:15 and 10:30. | 

Q. In reference to the defendant Nelson: After the defendant Nelson’s ar- 
rest, what did you do with him? A. When I arrested Nelson, I told him what he 
was charged with. He said, ‘‘No, not me.’’ | 

Q. What time did you arrest him? A. At 5:42 p.m. on May 8th. 

Q. At what time was he arraigned, do you recall? A, He was arraigned 
the following morning at approximately 10:00 a.m. I didn’t question him about 
the hold-up that morning. On his way out, when I brought him down to the cell 
from up in the detective‘s room on the 8th, he said, ‘““W ill I see you tomorrow ?’’ 
I told him I would be at the arraignment. He said, ‘Well, I will talk to you 
tomorrow morning.’’ After arraignment, I talked to Nelson. I asked him about 
the robbery. He stated, no -- He said, ‘1 was at a party up at 17th Street.” I 
said, ‘‘You can’t tell me that because we have too many witnesses of where you 

97 were sitting when you went up to Jean Shingler’s house.’’ Then he said, 
“Yes, I was up there with Britton and Scott.” I told him they had been seen 
together after leaving Jean Shingler’s house. He said, “Britton and Scott, they 
walked up towards the Smith’s Storage place and I went up 17th Street.’ 

Q. He didn’t say he went to the Smith’s Storage building ? A. No, he 

said, ‘‘Britton and Scott went towards the Smith’s Storage building and I went 


up towards 17th Street.’’ 
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98 CROSS EXAMINATION 

BY MRS. KENNEDY: 

Q. What time of the day or night did you arrest Samuel Britton? A. It 
was a little after seven in the morning. 

Q. A little after seven in the morning? A. Yes, ma’am. 

Q. Where was he? A. At 1348 Euclid Street, Apartment 300. 

Q. What if anything was he doing at the time of the arrest? A. He had 
been sleeping. 

Q. He had been sleeping? A. That is right. 

Q. And did you have a warrant for his arrest? A. No, ma’am. 

Q. Did you have a search warrant for the premises 1348 Euclid Street, 
Northwest? A. No, ma’am. 

Q. You took from there this watch, which you identified as the one that 
one of the truck drivers stated was his? A. Yes. 

Q. This is the same watch? A. Yes, he described it. 

Q. And told you this was the make and everything? A. Yes. 

99 Q. Britton has denied it all the time that he took any part in the robbery, 
has he not? A. Yes, ma’am. 
* at * cd * ss * oe 
CROSS EXAMINATION 
BY MR. DAVD: 
* * x * ** cd * 
104 Q. When did you find out the name brand of the watches? A. At the time 
of the report, the man gave the names of the watches. 

Q. Towhom? A. To my partner andI. WhenI came back, my partner 
was still writing the report and other officers came along and they were taking 
the names. I heard the name Waltham, and another man stated he had a Benrus 
watch. 

@. Who was the man who stated he had a Benrus? A. I believe Runyon 
-- Cleo Andrews said, ‘I don’t know the name of my watch. I only bought it 
six or eight hours ago, but there is another one of the truck drivers that has 
one just like it, because he bought one from the same fellow at the same time 
I did.’’ That is when he brought it in and showed it to us. 





106 BY MR. DAVID: ; 
Q. Directing your attention to the Army jacket which you state Miss 


Shingler gave you or pointed out to you, I would like you to describe that 
jacket. A. I call it an Army fatigue jacket. : 

Q. Army fatigue jacket? A. Yes. 

Q. What color? A. I would call it olive. 


Q. Olive drab? A. Tan, yes. 
Q. Was it tan or olive? A. It is an Army color -- more or less between 


kaki and olive. I don’t know what they call the color. — people call it kaki. 
It has a draw-string across the middle. 
Q. Did it have a zipper? A. It did, I believe it did have a Zipper -- I 


don’t recall right now. 
107 Q. Thank you. Did you say on your direct pcb cae that the guns were 
found in the basement? A. Yes, sir. | 
Q. Along with the jacket? A. Yes, sir. 


* * * *€£* *€* * KX * 


DONALD J. ALLEN 


*¥* * *©* *€* * © *& * 


DIRECT EXAMINATION 
a cd oe * ak * * mK 
Q. Detective Allen, from the time that you arrested the defendant Scott 
until the time he was arraigned, did you at any time ever strike him? A. Never. 
Q. Did you use any force of any kind on the defendant Scott ? A. Never 
used a bit of force. | 
Q. Did any other members of the Police Department in your presence 
strike or use any force upon the defendant Scott? A. No, sir. 
148 Q. Did anyone, either members of the Police Department or civilians, 
while in your presence strike, kick or abuse the defendant Scott in any way? A. 


* * * KX * * * * 


149 THE COURT: Mrs. Kennedy, do you have any testimony to support your 





motion to suppress evidence ? 


MRS. KENNEDY: No, Your Honor. I don’t have any testimony. I think 
the officer has admitted he had no search warrant or arrest warrant for Sam- 
uel Britton. I will have argument, Your Honor. 


* *£ * *£* *&* *€* KF * 


150 ARGUMENT ON MOTION TO SUPPRESS EVIDENCE ’ 
ON BEHALF OF DEFENDANT SAMUEL BRITTON 
BY MRS. KENNEDY 





MRS. KENNEDY: May it please the Court, we are respectfully urging “ 
that you suppress evidence of a watch in this case on the grounds, number 7 
one, that the search and seizure was illegal in that it was not made pursuant 
to a lawful arrest. : 


THE COURT: This motion is in behalf of the defendant Samuel Britton ? 

MRS. KENNEDY: I am sorry, Your Honor. If Your Honor please, this 
motion to suppress evidence is in behalf of the defendant Samuel Britton. We 
allege the PoliceOfficer was unlawfully in the premises 1348 Euclid Street, 
Northwest in the District of Columbia; that he, Samuel Britton, was arrested 
without a warrant and in violation of his Constitutional rights under the pro- 
visions of the Fourth and Fifth Amendments of the Constitution. 

* * cd * * * * * 
165 THE COURT: The Court addresses itself first to the motion of the de- 

fendant Samuel Britton to suppress the evidence. 

The testimony before the Court given by the witness Donald J. Allen, a 
member of the Metropolitan Police Department, is in substance that he was 
assigned to the investigation of the robbery which occurred at the Smith’s 
Transfer and Storage Company warehouse at 2155 Champlain Street, Northwest, 
on April 6, 1958. 

He said as a result of his investigation in this case -- and later on that 

166 date, he met an informant who had furnished him with reliable informa- 
tion on prior occasions. He described the informant’s earlier information as 
‘‘yery much so” with reference to its reliability. From this police informant 
the witness Allen received the names of two men, Britton and Mack. He re- 
ceived information that the defendant Britton had been recently drunk; that he 
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i 
' 


was showing a watch and said that he was loaded with money ; and that he said 


his brother-in-law went with him in an offense. | 

Thereafter the witness Allen sought the defendant, without a warrant, in 
four or five localities and received information from the. defendant’s mother 
that he was at 1348 Euclid Street. He went to that address where the defendant 
Samuel Britton opened the door and he says, that is, the witness Allen says he 
placed the defendant Britton under arrest at that time. : 

Subsequently, the Officer testified that he saw a watch on the mantlepiece 
which looked like one of the watches previously described to him as being part 
of the property taken in this robbery. He interrogated the defendant with ref- 
erence to the watch, who told him first that he had obtained this watch from 
his father a day or two before; later, he said that he had obtained the watch 
for a couple dollars from a punk on 14th Street; and still later, he said he found 
it in a treebox. It is to this watch, as I understand the defendant ’s motion, that 

167 the specific motion to suppress is addressed. : 

The Court has had occasion within the past week to review a number of 
Court of Appeals opinions upon this type of question relating to arrest without 
a warrant upon the basis of information received by a police officer from what 
is described as a reliable informant. Our Court of Appeals has held that a po- 
lice officer having knowledge a felony has been committed and acting upon the 
receipt of information from a source theretofore found reliable, May make an 
arrest without a warrant. The Court of Appeals has pointed out that in evalu- 
ating the officer’s conduct, the question is basically whether the officer acted 
as a reasonably prudent man under the circumstances. Obviously, this rule 
goes back to the common law rights of any person, officer or layman, to make 
an arrest without a warrant when there is knowledge a felony has been com- 
mitted, there is reasonable cause to believe the arrested person committed a 
felony. | : 

The Court believes in this case the Officer acted with reasonable pru- 
dence; that he acted upon reliable information which supplied probably cause 
to arrest. The Court further believes the concomitant search was a proper 
one as incident to a lawful arrest. I believe the Court must deny the defendant 


Britton’s motion to suppress. 





(fury returned at 2:50 o’clock p.m.) 


*x* * x * * * * * 


MARY E. STANBACK 


*_ * * * * * * * 


DIRECT EXAMINATION 
* * x * * * * * 

THE COURT: How do you spell your last name ? 

THE WITNESS: S-t-a-n-b-a-c-k. 

BY MR. McLAUGHLIN: 

Q. Where do you live? A. 1813 Kalorama Road, Northwest. 

Q. Are you the mother of Jean Shingler? A. Yes, Iam. 

Q. During the month of April of this year, 1958, where did you live? A. 
1813 Kalorama Road, Northwest. 

174 Q@. And can you recall whether or not you were home on April 5th of 1958? 

A. Was April 5th on Saturday before Easter ? 

Q. Yes, ma’am. A. Yes, I was home. 

Q. Were you home that evening of April 5th? A. Yes, I was home that 
evening. 

Q. Now, when you were home that evening was there anyone else at your 
house with you? A. The children and myself and Jean. 

Q. And Jean’s last name is what? A. Shingler. 

Q. She is what relation of yours? A. My daughter. 

Q. While she was at your house, did anyone else come in the house? A. 
They did. 

Q. Who came in your house? A. The boy called Sammy was there. I 
had gone to the jewelry store that night with my nephew’s wife and when I came 
back -- 

Q. What time would you say you came back to the house from the jeweler’s ? 

175 A. Well, my nephew’s wife came down that night and asked me to walk down 


to the jeweler’s to get some beer and we walked down there and the jewelry store 


was closed. We were wondering why the jewelry store was closed because the 





35 


liquor stores stay open late. We decided to walk to -- 
THE COURT: Just a minute. Restate your question, Mr. McLaughlin. 
BY MR. McLAUGHLIN: | 
Q. What time would you say you saw this Sammy at your house? A. The 


last time I looked at the clock it was at 18 Wyoming Avenue, and I asked the 
man, I said, ‘“‘The other two stores were closed. How is that 2??? He said, 
‘They close before twelve.’? AndI looked at the clock. It i about 15 min- 
utes to twelve then. | 

Q. All right. What time did you return to your house 2 A. We came 
right from the store to our house, 

Q. When you arrived at your house who did you see there ? A. At that 
time I didn’t see anybody because my nephew’s house -- 

THE COURT: Just a minute. Answer the question. Did you see anyone 
at that time ? 

176 THE WITNESS: Yes, I did. I did see someone. When I walked in, there 
was a fellow sitting in my front room like this (indicating); then I walked back 
into the kitchen and my daughter, Jean, was doing a little girl’s hair and Sammy 
was sitting in my kitchen. | 

BY MR. McLAUGHLIN: | 

Q. When you say Sammy -- do you see Sammy in court here today? A. 
Yes, he is. ; 

Q. Will you point tohim? A. There he is (indicating). 

MR. McLAUGHLIN: May the record show she identified Sammy Britton. 

THE COURT: The record will so indicate. : 

BY MR. McLAUGHLIN: | 

Q. You say you saw somebody else? A. Yes. It was a fellow in the front 
room. I don’t know who he was. : 

Q. Did you see him in court today? A. No,I didnt. I just passed on by 
and I asked my daughter who he was. | 

Q. Did you see anyone else in your house that evening ? A. No, I didn’t 
see anybody else that night. | 

Q. How long did these two, Sammy and the other man, remain in your 
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house ? A. I went in the kitchen where he was -- 
LTT THE COURT: The question is: How long did he remain in the house ? 
THE WITNESS: Well, I would gather he sat there about five or ten min- 
utes and then he left. 
BY MR. McLAUGHLIN: 
Q. Now, do you know the defendant George Scott? A. Yes, I know him. 
Q. Did you see him in the house that night? A. No, I didn’t see him that 
night. 
MR. McLAUGHLIN: 'I will have to announce surprise at this witness, 


your Honor. 


181 JEAN E. SHINGLER 


* * * * * * x * 


DIRECT EXAMINATION 
ca a a a * * * * 
182 Q. Where do you live, Miss Shingler? A. 1813 Kalorama Road, North- 
west. 
Q. Who else lives in those premises with you? A. My mother, my 
children, my sister and brother. 
Q. On April 5th, do you recall being home that day? A. Yes. 
Q. Were you home that evening? A. Yes. 
Q. Now, that evening of April 5th who else was in your house that you can 
recall? A. George Scott and -- Sammy and Scott. 
Q. And who else? A. My children, some kids, and that is all. 
Q. Was your mother there? A. My mother, yes. 
Q. Now, when you say Sam, who do you mean? Do you see Sam here to- 
day? A. Yes. 
Q. Will you point at him? A. That is him (indicating). 
THE COURT: Let the record show she identified Sam Britton. 
BY MR. McLAUGHLIN: 
Q. When you say Scott -- do you see Scott here today ? Will you point at 
him? A. There. 


+ 
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183 MR. McLAUGHLIN: Let the record show she identified the defendant 


Scott. 
BY MR. McLAUGHLIN: | 
Q. Now, what time did you see Sam Britton and George Scott at your 
house ? A. I don’t know for sure what time it was. I know it was late, eleven- 
thirty, twelve or one, between that time. 3 
Q. You start off at eleven? A. I can’t say, I don’t know. 
Q. Give us your best recollection as to the time that you saw them at 
your house? A. It was about something to one or twelve- + mois I can’t say; 
I don’t know. I know it was late. | 
Q. Would you deny it was eleven o’clock that evening ? A. I can’t say -- 
no, it wasn’t eleven o’clock. No, I don’t think it was eleven o’clock. It was 
later than that. ! 
Q. Why do you say that? A. Because it was late. 
* a * * a * * * 
184 Q. Can you recall whether or not your mother was in! or out of the house 
at that time ? A. She was out. She had went out before they came in. 
Q. Before who came in? A. Before Sammy came in. 
Q. Was there anyone else with Sam and Scott in the house ? A. Yes, but 
I don’t (sic) who he was. | 
Q. Was it a man, woman or child? A. It was a boy. : 


i 
H 
' 


* * * 7K * * * * 


185 Q. Did you see them when they left the house, the three men? A. No,I 


didn’t actually see them. When they left, I was in the kitchen. 
mm * * * * * K m 1 


| 
186 Q. Now, after that did you see any of those three men again? A. Yes. 
Q. When did you next see any one of the three men? A. When I went up- 


stairs. 
. And what time was that? A. I don’t know, that was after one o’clock. 


. What, ma’am? A. It was after one. 
» Well, can’t you give us a better time than that? A. I was busy; I don‘t 


know exactly what time. I wasn’t looking at no clock. I cant give no definite 


time. 








38 


Q. Did you go to bed at all that night? A. Yes, I went to bed. 
Q. Can you recall what time you went to bed? A. After one o’clock. It . 
was something after one. 
Q. Can you tell us how long after one? A. It might have been quarter to, “ 
might have been one-thirty, two, quarter of two. 
Q. Would it be as late as three? A. No. It wasn’t as late as three. 
Ma’am? A. No. 
Who did you see? A. I saw Scott. 
- Where did you see Scott? A. He was upstairs in my room. 
What, ma’am? A. He was upstairs in my room. 
Well, does Scott live at that house? A. No. 
Well, is there any friendship between you and Scott? A. Yes. 
. What is that? A. I was going with Scott. 
What, ma’am? A. I was going with him. 
Q. Now, how long did you see Scott upstairs at that time? A. All night. 


e 


e 
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©OHOHOHOLLO®O 


I saw him from that time, all night. 
Q. Did he stay at the house all night? A. Yes. 
Q. Where is the bathroom on that floor in your apartment? A. It is down 


the hall. 
MR. McLAUGHLIN: I ask that this be marked as Government’s Exhibit 
No. 6 for identification. (Jacket was marked Government’s Ex- 


hibit No. 6, for identification.) 

BY MR. McLAUGHLIN: 

Q. I will show you Government Exhibit No. 6 marked for identification 
and ask you have you ever seen that jacket before? A. Not that jacket. 

Q. What, ma’am? A. I haven’t seen that jacket; not this one. 

Q. Now, at the time you saw Scott, either on April 5th or the morning of 

189 April 6th, how was he dressed? A. He had on a raincoat. 

Q. What? A. I think he had on a raincoat. 

Q. On both occasions? A. I think so -- one occasion I just saw he had 
on a sweater and the next morning I seen he had on a raincoat. 

MR. McLAUGHLIN: Will you mark this Government Exhibit, for identi- 


fication, No. 5? 
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THE COURT: Number 5? I think Government’s Exhibit No. 5 has been 
marked previously. | 
MR. McLAUGHLIN: No, your Honor. I skipped No. 5. 


(Pistol marked Government’s Exhibit 


No. 5, for identification.) 

BY MR. McLAUGHLIN: ! 

Q. I show you Government’s Exhibit marked for identification No. 2, 
which is a gun; No. 4, which is this coat; No. 5, which is a black gun: and No. 
6, this jacket, and ask you if you have seen these before ? A. I saw the jacket 
and gun before. This jacket (indicating) and two guns. : 

Q. How about No. 6, the leather jacket? A. I didn’t see that jacket. 


Q. Where did you see Government’s Exhibit 2, 4 and 5 ? A. I saw it in 


190 the bathroom. 


Q. In whose bathroom? A. The bathroom on the second floor. 

Q. When did you see it in that bathroom? A. Sunday, I think; twelve or 
one o’clock Sunday. 

Q. Did you turn those exhibits over to the police ? A. I didn’t have to. 
They already knew where they were. 

Q. What, ma’am? A. Yes. 

Q. During that night -- 

MR. DAVID: I didn’t hear the last answer. 

THE COURT: The answer was: I didn’t have to. They already knew 


where they were. | 
* * * * * * * * ! 


191 Q. Now, when the police arrived at your premises = A. I don’t know 


what you mean. You mean did I tell Ruby ? 

Q. Yes. A. Yes. 

Q. When the police arrived at your house, where were those articles ? 
A. Inthe basement. 

Q. Who had put them in the basement? A. Idid. | 

Q. And where had you removed them from? A. My bathroom. 

Q. What? A. My bathroom. ! 
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Q. And when the police arrived at your house, did you show them where 
those articles were? A. Yes. 


* cd * * * * * * 


195 DONALD J. ALLEN 


* * *x * mE * * * 


DIRECT EXAMINATION 


* * * * * a * K 
Q. Officer Allen, your full name is what? A. Donald J. Allen. 
Q. And you are a member of the Metropolitan Police Department? A. I 


am. 


Q. During the month of April of 1958 what precinct were you assigned to? 


A. No. 13 precinct. 


196 Q. And No. 13 precinct is located where? A. At 9th and U Streets, North- 


west. 

Q. Did you have an occasion to investigate a robbery up at Champlain 
Street? A. Yes, I did. 

Q. Just where did that robbery take place? A. 2155 Champlain Street, 
Northwest. 


Q. What is located there? A. Smith’s Warehouse and Storage Company. 


Q. As a result of the information you received from your investigation, 
did there come a time you arrested one Samuel Britton? A. I did. 

Q. When and where did you arrest Samuel Britton? A. I arrested him 
on the 7th of April at 1348 Euclid Street, Northwest, Apartment 300. 

Q. Apartment what? A. 300. 

Q. Now, I will show you Government’s Exhibit marked for identification 
No. 1 -- Government’s Exhibit marked for identification No. 3 and ask you if 


you can identify that. A. I can. I have several scratch marks on the band with 


initials D.J.A. on it. 
Q. When did you recover that watch, and where? A. I recovered it at 
bor 1348 Euclid Street when I arrested Samuel Britton. I saw the watch on 
the mantlepiece. I asked him if the watch belonged to him. He said yes, that 


his father had given it to him a couple days ago. 


od 


~& 
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Q. Did you have further conversation with him as to where he received 
the watch? A. At that time he stated he got it from his father, Later, I asked 
him about it and he stated he bought it off some punk on 14th Street. I later 
talked to him about the watch again and he stated he found it in a treebox at 14th 
and D Street, in front of Big Boy’s Restaurant. ! 

Q. After arresting the defendant Samuel Britton, did you have occasion 
to arrest the defendant George Scott? A. I did. ; 

Q. When and where did you arrest George Scott ? A! I arrested George 
Scott at 716 Eleventh Street, Southeast, I believe, third floor, on April 7th, that 
night. : 

Q. I show you Government’s Exhibit marked for identification No. 1 and 
ask you, Officer, if you can identify that watch. A. Yes, on the back of that 


| 


watch I put a couple of scratch marks. : 
Q. Was that watch recovered by you? A. No, it wasn’t. I seen it on 


Scott’s arm. : 

Q. When and where did you see it on Scott’s arm? A. I seen it on Scott’s 

198 arm in the apartment of -- in Scott’s apartment. : 

Q. Did Scott at that time remain in your presence the entire time you 
were in that apartment ? A. No, not the entire time. He walked into the other 
room and my partner was behind him and I was behind my partner. 

Q. Who was your partner at that time? A. Detective E. M. Benjamin. 

Q. Did you have occasion to talk to the defendant Scott in reference to 
that watch? A. Yes. ; 

Q. When and where did you talk to the defendant Scott in reference to 
Government’s Exhibit 1, the watch? A. I talked to Scott the following morning. 

Q. What did he say? A. He stated Britton gave him the watch. 

Q. I am showing you Government’s Exhibits 2, 4, 5 and 6, marked for 
identification, and ask you if you have seen them before ? A. Yes. This gun I 
have seen. I have got my initials on it. 7 

THE COURT: Which exhibit is this ? 

MR. McLAUGHLIN: Government’s Exhibit 2. 

THE WITNESS: This gun here I have my initials and the date 4/7/58 on 
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199 BY MR. McLAUGHLIN: 

Q. I show you Government’s Exhibit 5, a black gun. Have you seen that 
before? A. This gun, I have my initials on also and the date 4/7/58. 

Q. Now, referring to Government’s Exhibit No. 4 and No. 6, have you 
seen that before? A. These jackets I didn’t mark, but they appear to be the 
same ones I took out of 1813 basement at Kalorama Road. I wrapped them in 
a piece of paper and put a cord around them. 

Q. Who located the exhibits for you? A. I got information. 

Q. You got information. As a result of that information did you go to 


those premises? A. I did. 
Q. Who did you see at those premises? A. Jean Shingler. 
Q. Did she have those exhibits which I have just shown to you in her pos- 
sion at that time? A. She had them in the basement of that house. 
Q. All right. And did you go to the basement of those premises? A. 
Yes, I did. 
200 Q. Did Miss Shingler go with you to the basement ? A. She did. 


Q. What happened while in the basement? A. She stated the jackets were 
in the shopping bag over by the trash can. There was no light but I had my 
flashlight. I asked her where the guns were. She said, ‘I hid them right over 
there underneath the bricks.”’ 

Q. Did you recover the guns at that time? A. I did, yes. 

Q. After arresting Scott at those premises, where did you send him to? 
A. No. 13 precinct. 

Q. And what time would you say that you saw him at No. 13 precinct? A. 
It was between ten-thirty and eleven o’clock. 

Q. And how long were you in his presence at that time ? A. Oh, at that 
time, 20 -- 30 minutes at the most. 

Q. After that, did you have occasion to see him again? A. Yes,I did. I 
saw him the following morning at Central Cellblock. 

Q. Central Celiblock is located where? A. 300 Indiana Avenue, at Po- 
lice Headquarters in the basement. 

Q. Did you have any conversation at that time in reference to the alleged 
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robbing at Champlain Street? A. Talked to him about the robbery. He denied 

201 it, Talked to him a little more and about the third boy in the alleged rob- 
bery. He stated a boy named Nelson -- and he didn’t know his first name -- 
but he stated he was at the training school with Nelson. : 

Q. Did you see him any more after that? A. I saw him again about nine 
o’clock that morning. i 

Q. What happened at nine o’clock that morning? A. We started question- 
ing him about the robbery again, and then he stated that -- he admitted being 
in the robbery. } 

Q. What did he say. A. He said, ‘4 didn’t have a gun, Nelson and Britton 
had the guns.’” And he said he stood by the door while Nelson and Britton held 
the guns, and they picked up the stuff. He helped pick up one of the wallets. 

And they left from there and ran straight up the hill, then, he said, to 1813 
Kalorama Road to Jean Shingler’s house. | 

Q. Now, at that time was Scott confronted by anyone ? A. Yes, he was; 
by the witnesses. 

Q. What witnesses? A. The truck drivers, Cleo Andrews and Conrad 
and Wheeler. I believe there was one or two later. 3 

Q. Did you hear him say anything in their presence? A. No, I wasnt in 
their presence at that time. I went back and talked to him again by myself after 
he had talked to the other detectives. 

MRS. KENNEDY: Objection, your Honor. I dont think that is responsive. 

THE COURT: Objection sustained. 

BY MR. McLAUGHLIN: ; 

Q. When did you have occasion to arrest the defendant Nelson? A. On 
May 8, 1958. 3 

Q. And on May 8, at the time you arrested the defendant Nelson, did you 
question him? A. I arrested Nelson, brought him to No. 13 , charged him with 
the robbery and he asked me what he was being held for. I told him the 
robbery of Smith's Storage. He said, "No, man; not me. I didn't have nothing 
to do with it." I didn't say no more to him, just made up my regular sheets, 
and put him in the cell at No. 13 precinct. The following morning he was ar- 


raigned in front of Commissioner Splain and I took him to a little room where 
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he more or less let me talk to him a few minutes. I asked him about the rob- 
bery, and he told me he wasn’ there, he was at a party that night up on 17th 
Street. I explained the evidence we had, the witnesses we had and all about it 
so then he admitted being with Scott and Britton at Jean Shingler’s house, and 
then he said we got up and walked out, walked towards the storage company, 
Britton and Scott walked toward the storage company and he went around to 
17th Street. 


203 Q. Do you see Sam Britton in court here today? A. Yes, Ido. 


212 


Q. Will you identify him? A. The first one. 

Q. Yes. 

MR. McLAUGHLIN: Let the record show that the witness identified Sam 
Britton. 

BY MR. McLAUGHLIN: 

Q. Do you see George Scott? A. Yes. 

Q. Will you identify him? A. Yes (indicating). 

MR. McLAUGHLIN: ‘Let the record show that the witness identified 
George Scott. 

BY MR. McLAUGHLIN: 

Q. Do you see Marcus Nelson? A. Yes (indicating). 

MR. McLAUGHLIN: May the record show he identifies Marcus Nelson. 

THE COURT: The record will so indicate. 

MR. McLAUGHLIN: I believe that is all I have of this witness. 

* e cd a * * * a 
CROSS EXAMINATION 

BY MRS. KENNEDY: 

Q. Now, I believe you testified that you made some scratches on the back 
of a watch so as to identify it? A. I did. I made scratches on the back of the 
watch. 

Q. Did you mark both watches? A. Just one watch with my initials. 

Q. What are your initials? A. D.J. A. Donald J. Allen. 

Q. How did you identify the other? A. With three scratches. 

Q. In other words, you scratched both of the watches? A. On the Waltham 


id 
vey 
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I did it on the band; on the other, I did it on the watch, on the back of the watch. 

Q. Now, Officer, did the complainant Andrews tell you what kind of 
watch he had lost? You knew what makes of watches you were looking for? 
A. Yes. 3 

Q. He told you? A. My partner was making the report when I heard 
of the watches. There was one watch which was a Benrus and one was a Walt- 
ham. One man stated he had a yellow metal watch with a stretch band, and 
he didn't know the make of it because he bought it six hours: previous to this 
robbery. ! 


21s Q. Did he tell you he bought it from a punk on 14th Street. A. No. 


Q. Where did he tell you he bought it? A. He stated someone was 
around selling those watches that day, who works on the lot near the storage 
place. | 

Q. Did he tell you he paid $8.00 for it? A. He told the officer that -- 
some fellow comes to the storage company lot and sells them and he got it 
for $8.00 or so. : 

Q. Did you investigate whether that watch had been stolen, gotten 
from Washington? A. We look on our reports for watches like that. There 
was more than one watch by the same make because the complainant stated 
a few of the fellows bought them around there. He bought one of the watches 
that the other fellows bought. We looked on some of our reports to see if we 
were missing any of ours and we couldn't find any. : 

Q. Some of the boys’ victims of the holdup still had their watches; is 
that right? A. I don't know. | 

Q. You had just testified another one of the fellows showed you his 
watch? A. The other fellow wasn't in the holdup from what I understood. 

Q. Do you know how many people were in the room at the time of the 
holdup? A. Between six and eight people at the time of the holdup. 

Q. Officer, do you know to whom these guns belong? A. I don't know 
to this day. : 

Q. Do you know to whom those jackets belong? A. Well -- 

Q. Imean do youknow? A. I don't know personally. 

Q. I believe you testified you got them from the bathroom, is that right ? 
A. No, ma'am. : 

Q. From the basement? A. The basement, that is right. 
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Q. Wasn’ there testimony they were in the bathroom? A. The testimony 
was Jean Shingler stated they were left in her bathroom. 

Q. I see. These premises 1813 Kalorama Road, that is a rooming house? 
A. I believe so. 

Q. Is this bathroom on the second floor a common bathroom which may 
or may not be used by the people in that building? A. I didn’t go to the bath- 
room. 

215 Q. You didn’t go there? A. No. 

Q. Do you know approximately how many people there are who live in 
there who own fatigue jackets? A. No. 

Q. Do you know how many people living in that house who might have guns ? 
A. No. 

Q. At the time of arresting Samuel Britton, I guess you put himin? A. 


We sent him down and had his fingerprints taken, yes. 
Q. Did you compare his fingerprints with any fingerprints found on this 


gun? A. No. 

Q. Did you compare his fingerprints with any fingerprints found on the 
jacket? A. No. 

Q. Did you take fingerprints around the lounge room where they perhaps 
picked up money or touched the table or the door? A. No. 

216 Q. In other words, you have no personal knowledge Britton was involved 
in any type of robbery, do you? A. I can’t say personally; just from informa- 
tion I received. 

Q. But he has denied to you at all times that he was ever involved in this 
robbery; is that right? A. That is right. 


* mK * * * * * * 


BY MRS. KENNEDY: 

Q. Did there come a time when you placed the defendant in a lineup ? 
THE COURT: The defendant Britton? 

THE WITNESS: Yes, I did. 

BY MRS. KENNEDY: 

Q. Was he identified as a person who took part in the alleged robbery ? 
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A. Two of the men believed it was him, they wouldnt make positive identifica- 
tion. 


Q. Is your answer yes or no? A. No. 


217 Q. As a matter of fact, he told you he bought it on the street for $5.00, 


this particular watch? A. He never stated how much, a few dollars. He said 
a couple of dollars. 

Q. Now, you also arrested that night a fellow named Mack; is that cor- 
rect? A. Yes, ma’am, that morning. | 

Q. On what basis did you claim -- why did you arrest Mack? A. We re- 
ceived this information that Britton was bragging about a holdup, stated he and 
his brother-in-law Mack did it. | 

Q. According to your investigation, did Mack take part in it? A. They 
both denied it. 

Q. And you released Mack? A. Yes, ma’am. 


*¥ * *€* * *£+ K€ KF 


CROSS EXAMINATION 


BY MR. DAVID: 


* *+ * * © * KF * 


219 Q. You also had information, according to some police informer, Scott 


had been involved in this alleged holdup; is that right? A. No, the only infor- 
mation I got was on Samuel Britton -- that Britton was the one in the holdup. 
Then Samuel Britton’s sister came to the precinct and told us about the guns 
and jackets. She got the information where the guns and jackets were from 
Jean Shingler. Jean Shingler didn’t know what to do with the guns and jackets. 
She said she knew Scott was in on it and was afraid to say anything because of 
what Scott might do to her. That is how we got Scott’s name. 
* * * * &* * *&© * 
CROSS EXAMINATION 

BY MR. PERRY: | 

Q. You said Gaskins was the person you arrested at. Scott’s house? A. 
Yes. : 

Q. You said you didn’t know who the third man was? A. That is right. 
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Q. I ask you whether you found any fingerprints on the firearm? A. No. 
220 Q. The pistols, you have marked for identification, did you compare his 
fingerprints with those on the revolvers? A. No, sir. 

Q. Did you compare his fingerprints with those found at the scene of the 
robbery ? A. I don’t know, sir. 

THE COURT: Will you come to the bench. 

(At the bench:) 

THE COURT: Will you stipulate, Mr. McLaughlin, no fingerprints of any 
of these defendants were found on these exhibits nor have latent fingerprints 
been found at the scene of the crime ? 

MR. McLAUGHLIN: We so stipulate. 

(In Open Court:) 

THE COURT: It is stipulated, ladies and gentlemen, no fingerprints of 

any of these defendants were taken on the guns or upon the jackets, which have 


been identified by exhibit numbers, or at the scene of the crime. 
* cd * * a a * * 


228 MR. McLAUGHLIN: The Government offers Government’s Exhibits 1, 
2, 3, 4, 5 and 6 and rests. 
MRS. KENNEDY: I object, if your Honor please. 


THE COURT: State the grounds. 
MRS. KENNEDY: In the first place, there has been no identification that 


these exhibits are in anywise -- particularly with Samuel Britton or any of the 


other defendants -- there has been no identification there of jackets or any- 
thing in anywise to connect the exhibits with the defendants. They might belong 
to anyone. They were gotten from the wrong house. 

THE COURT: Are you finished? 

MRS. KENNEDY: Yes, your Honor. 


* * * rs a + * * 
MRS. KENNEDY: I would like to make one correction of my statement. 
I object to any and all exhibits being admitted except for one wrist watch. 
229 THE COURT: Is that Government’s Exhibit No. 1? 
MRS. KENNEDY: I believe so, your Honor. 
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MRS. KENNEDY: No. No. 3, your Honor. : 
THE COURT: Very well. ! 


* * * * * * j%9«x* * 


231 THE COURT: Will you come to the bench? 


(At the Bench:) | 

THE COURT: I believe it may be better if I express my reasons -~ So 
far as the defendant Nelson is concerned, Officer Donald J. Allen has testified 
that the defendant Scott said that Nelson who had been at training school with 
him held the gun, that Nelson and Britton held the guns. He said he, Scott, 
stood at the door during the robbery. I believe this testimony is sufficient to 
require the Court to admit in evidence those exhibits which are probably asso- 
ciated with the robbery. The two watches have been identified by two of the so- 
called complaining witnesses. They have been found in the premises, according 
to the witness Allen’s testimony. I believe, on that basis, they are admissible 
in evidence. : 

As to the two guns and the leather jacket and the olive-drab draw~string 
jacket, I believe these exhibits are admissible because of the testimony of the 
witness Donald J. Allen who, partially on direct examination, but in somewhat 
greater detail on cross examination by Mr. David, said that the witness Shingler 
had told him that the guns and the jackets were left in her house, that she had 
taken them to the basement and so on as his testimony goes along. I believe , 

consequently, the Court is required to admit and the Court will accord- 
ingly admit Government’s Exhibits 1, 2, 3, 4, 5 and 6. : 


(Government’s Exhibits Nos. 1, 2, 3, 4, 
5 and 6, were admitted.) 


MRS. KENNEDY: May it please the Court, if the Government at this time 
has rested, I would like to make a motion. | 
THE COURT: I am going to excuse the jury now so you may make any 
motion you want to out of the presence of the jury. | 
* * aK * * * ok * | 
THE COURT: The record will indicate that all the jurors have left the 


courtroom. 
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233 MRS. KENNEDY: I would like to move in behalf of the defendant Samuel 


Britton for judgment of acquittal, 
* x * * * * bs * 


239 THE COURT: . . - I will deny the motion as to the defendant Britton. 


* * * cs ak * * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


THE UNITED STATES OF AMERICA 
vs. ; Criminal Action No. 485-58 


GEORGE H. SCOTT, et al., Defendants: 


Thursday, June 19, 1958 
* * * * * * * * | 
242 THE COURT: The Court has again reviewed its notes on the evidence 
offered by the Government against the defendant Nelson. I don’t think the 
Government has made a prima facie case against this defendant. The Court 
will grant the defendant’s motion for judgment of acquittal. 
* * * * * *£ & &* | 
There remains before you at this time the case of the Government against 
the defendants Britton and Scott. , 


* * *€* * *£* ££ KK * 


281 SAMUEL BRITTON 
me * * *x * e mK oe 
DIRECT EXAMINATION 
BY MRS. KENNEDY: : 
Q. Will you please state your name and address ? A. Samuel Britton, 
4934 Arys Street, Northeast. : 
Q. Directing your attention to April 5th, 1958, were you staying with 
your sister at 1348 Euclid Street, Northwest? A. Iwas. | 
Q. Mr. Britton, you have been charged here with robbery from the men 
at Smith’s Storage and Transfer lounge. Will you tell the ladies and gentlemen 
of the jury whether you were or whether you were not involved in such a rob- 
bery? A. I was not involved. 
* x * * * aE ae x 
283 Q. All right. You heard the officer testify that while in the room there, 
he found a wristwatch. Did you or did you not tell him it belonged to you? A. 
I did. 
Q. Did you explain to him how you came in possession of this watch? A. 


I did. 


What did you tell him? A. I told himI bought it. 
Did you tell him how much you paid for it? A. Yes. 
Did you tell him when and under what circumstances you bought it ? 
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CROSS EXAMINATION 
BY MR. McLAUGHLIN: 
* *x* * * * * * * 

294 Q. I show you Government’s Exhibit marked for identification No. 3 and 
ask you to look at that watch. Was that watch recovered at the time you were 
arrested? A. It was. 

Does that watch belong to you? A. Yes. 
. Where did you get that watch? A. I purchased it. 
From whom? A. A fellow. 
What fellow? A. I couldn’t tell you his name. 
Now, at the time you purchased the watch, was the band on it? A. No. 
Where did you get the band? A. I had the band. 
How long had you had the band? A. About three or four months. 
What happened to the watch that that band was on? A. I had three 
bands. I bought three bands when I bought this one. I have two more like it. 
Q. What happened to the watch you were wearing? A. What happened 
to it? It is in the repair shop. 
Q. What shop? A. McCleary on East Capitol Street. 


295 . When did you put it there? A. I couldn’ tell you to be exact. 


Q 
Q. You can’t give me the date you took it there? A. No, I can’t. 
Q 


. Was it before you were arrested? A. Yes. 
Q. How long before you were arrested? A. About three weeks or a month. 
Q. So from three weeks to a month prior to the time you were arrested, 
you had no watch; is that right? A. No, I had a piece of watch. 
Q. What do you mean by that? A. I had a piece of watch. 
Q. What do you mean by a piece of watch? A. I had a cheap watch. 
* * * * * * * * 
296 Q. How long did you have this watch prior to the time that you were ar- 
rested, that is Government’s Exhibit No.3? A. Not a good day. 
Q. What do you mean by that? A. I bought the watch Sunday morning 
around 10:30 and Monday about 7:30 the police came. 
Q. You bought the watch at 10 o’clock? A. Around 10:30, something like 
that. 
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THE COURT: Just a minute. Is that morning or evening ? 

BY MR. McLAUGHLIN: 

Q. That is Sunday morning, is that right? A. That is 5 right. 

Q. Now, you didn’t get home until about 2 or 3 o’clock Sunday morning, 
did you say? A. It was before 2 o’clock, not later than two. 

Q. Not later thantwo? A. That is right. | 

Q. You left Shingler’s house at 1:30? A. At 1:15. : 

Q. Then you went over to your father’s house and then you went home, 
is that right? A. That is right. 

Q. Then you went to bed? A. Correct. 

297 Q. Would it be reasonable to say you went to bed at about 3 o’clock in 
the morning? A. No. I would say about two something. | 

Q. Inthe morning? A. Yes. 

Q. And you say that you purchased the watch at 10 o’clock the same morn- 
ing? A. Between 10 and 10:30. : 

Q. Where did you purchase it? A. Corner of 14th and Euclid. 

Q. What was your occasion for being in that vicinity at 10 o’clock on 
Sunday morning? A. My sister lived at 1348 Euclid and I had to go from my 
sister’s house around to my father’s to make a telephone call. 

Q. So you were up at 10 o’clock after going to bed at! 2:30 the same 
morning? A. I was up before then. | 

Q. Where did you tell the police you got this watch 2 A. I told them I 
bought the watch. 7 

Q. How many different stories did you tell them about the watch? A. I 
told them I bought the watch. ! 

Q. Did you tell them you found the watch in a treebox? A. No. 

298  Q. Did you tell them you bought it off some punk or something like that ? 
A. I told them I bought the watch from some fellow. | 
* * * * * * * : 
299 MRS. KENNEDY: ... Your Honor, may I at this time renew my motion? 
I would like to renew my motion for judgment of acquittal. 


* * * * %* * * x 


54 


THE COURT: I think it is a question of fact for the jury. I think I must 
deny your motion, Mrs. Kennedy. 
* * sd x * * a * 

300 MRS. KENNEDY: Your Honor, may I request that because of the fact 
Scott, while questioned by the officer said that Britton had a gun in the lounge 
-- this was out of the presence of the defendant Britton and I would suggest 
that the jury be instructed that his statement should not be considered as evi- 
dence against him. 

THE COURT: The Court will so charge. Do you request any other 
charge, Mrs. Kennedy ? 
MRS. KENNEDY: No, Your Honor, I can’t think of any. 


x* * * * % * * % 


ARGU MENT ON BEHALF OF THE DEFENDANT BRITTON 
BY MRS. KENNEDY 


x x * * * * sd 3K 


307 Is that the kind of testimony, I ask you, ladies and gentlemen of the jury, 


that you would like your son to be convicted on? Would you yourself like to be 
convicted on that type and kind of evidence ? And you are supposed to look at 
the case in the light of everyday occurrences. You are there and he is here. 
Would you like to have your freedom staring you in the face over a crime you 
did not commit ? 

THE COURT: This is not a proper statement, Mrs. Kennedy. There is 
no question of freedom here. 

MRS. KENNEDY: Samuel Britton took the stand to testify. If he would 
be accustomed to holding-up places, don’t you worry, Mr. McLaughlin is very 
capable and you would have heard about it if he had a record. 

MR. McLAUGHLIN: May we approach the bench, Your Honor ? 

THE COURT: You may. 

(At the Bench:) 

MR. McLAUGHLIN: It is very improper because this defendant has a 
long juvenile record for yoke robbery. You made it awful broad in your argu- 


ment. 
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MRS. KENNEDY: I didn*% think anything happened in his juvenile years -- 

I had no knowledge of a juvenile record. It is hearsay as far as Iam concerned. 
308 I don’t think -- He has no record since he is an adult, | |Your Honor. 

THE COURT: I assumed that from the fact no questions were asked about 
his previous record. The statement will be stricken. 

(In Open Court:) 

MRS. KENNEDY: I say to you, ladies and on of the jury, there 
was no witness brought here in any fashion to impeach anything which he told 
you. Is there anything unusual about one person knowing another and being at 
that house on Saturday night, Friday or Sunday, or Monday ? 

* * x * * * * * 
309 There is only one smattering bit of evidence which might raise a presump- 
tion, and a presumption isn’t proof and it isn’t proof beyond a reasonable doubt. 
This watch here -- and there was some question in my mind about who scratched 
what. The witness got up here and testified he scratched it, and the officer 
said he scratched it. One witness said he didn’t even know what make it was; 
the officer said there were several other men with watches just like it. Sam- 
uel admitted he bought this watch. What is so unusual about buying a watch 
from somebody on the street. I know at some time or other you must have been 
stopped on the street by somebody and asked if you wanted to buy something 
hot. Sure, it is a foolish thing to do. He hasnt been charged with buying some- 
thing hot or receiving stolen property or being indiscreet. If that were true, 
then the same man who bought the other watch here would be charged for the 
same thing. What is the difference ? ! 
* cd bd * * * * oe 
315 CHARGE TO THE JURY | 

THE COURT: Ladies and gentlemen of the jury, since the introduction of 
the evidence in this case is now completed and the attorneys have concluded 
their arguments to you, it becomes the Court’s responsibility to instruct you 
as to the law that will govern you in reaching your verdict in this case. 

-As I have pointed out to you before, to most of you certainly, that the 
closing arguments of the attorneys do not constitute evidence in the case. Re- 


member the evidence which you must consider and which must be the basis 
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for your determination as to the guilty or innocence of the defendant is the 
testimony which you have heard from the lips of the witnesses on the witness 
stand, the stipulations that have been agreed to by the attorneys and the evi- 
dence which the Court has admitted as exhibits in the case. 

You will remember also that the recollection of the attorneys as to what 
evidence has been offered is not binding upon you; nor is the Court‘s recollec- 
tion, if the Court has occasion to refer to any of the evidence, binding upon you 


because it is your recollection and your recollection alone which will guide 


you in reaching your verdict in the case. 

When you retire to the jury room, you will take with you a copy of the 
indictment returned by the Grand Jury in this case. The indictment is a rather 
formidable looking document, but actually it is not entitled to any weight in 
your deliberations. The sole purpose of the indictment is to inform the defend- 
ants of the charges which have been preferred against them, the charges which 
they must answer when they come into court. Remember, then, the indictment 


is not entitled to any probative value in your deliberations. 

The indictment in this case was originally drawn in four counts. The 
Government moved that the second count of the indictment be dismissed. The 
Court granted that motion and, consequently, the second count is not before 
you in any manner whatsoever. 

The three remaining counts of the indictment charge the defendants Scott 
and Britton with the crime of robbery. It is alleged that three separate viola- 
tions of the Robbery Statute were perpetrated by the defendants. 

The first count of the indictment, following the phraseology of the Statute 

317 which I will read to you in a few moments, charges: On or about April 6, 
1958, within the District of Columbia, George H. Scott and Samuel Britton, by 
force and violence and against resistance and by sudden and stealthy seizure 
and snatching and by putting in fear, stole and took from the person and from 
the immediate actual possession of Cleo L. Andrews, property of Cleo L. An- 
drews of the value of $550.00, consisting of: one wristwatch of the value of $8.00, 
one billfold of the value of $2.00 and $540.00 in money. 

I repeat, the second count of the indictment has been dismissed. 





57 


The third count of the indictment charges that on or about April 6, 1958, 
within the District of Columbia, George H. Scott and Samuel Britton -- again 
using the same phraseology -- by force and violence and against resistance 
and by sudden and stealthy seizure and snatching and by putting in fear, stole 
and took from the person and from the immediate actual possession of Jesse 
A. Conrad, property of Jesse A. Conrad, of the value of $ 177.00, consisting of: 
one wristwatch of the value of $80.00, one billfold of the value of $2.00 and 
$95.00 in money. : 

The fourth count of the indictment again refers to April 6, 1958 and in the 


same phraseology charges these same defendants George H. Scott and Samuel 


Britton, by force and violence and against resistance and by sudden and stealthy 
318 seizure and snatching and by putting fear, stole and took from the person 
and from the immediate actual possession of Charles W. Wheeler, property of 
Charles W. Wheeler, of the value of $40.00, consisting of one wristwatch of the 
value of $40.00. | 
So you have before you three charges of robbery, all alleged to have oc- 


curred on or about April 6, 1958: one involving the property of Cleo L. Andrews, 
one involving the property of Jesse A. Conrad, and one involving the property of 
Charles W. Wheeler. | 

You may ask why, if the Government has offered evidence of but a single 
robbery, these defendants are charged with what appears to be three separate 
offenses. It is a rule of our procedure that in this type of alleged offense the 
Government may charge separate violations with reference to each person who 
is the victim of a robbery. : 

The measuring stick to determine from the Court’s point of view whether 
there is any duplicity in the counts of an indictment is whether different proof 
is necessary to prove each count of the indictment. Obviously, since different 
people are alleged to have been robbed, the proof to support each one count 
would be different than the proof to support any other count and, consequently, 
the Government may through the Grand Jury obtain an indictment charging these 

319 several offenses. : 
The District of Columbia Code, in its criminal provisions, defines the 
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crime of robbery as follows: 


4 


‘Whoever by force or violence, whether against resistance or by 
sudden or stealthy seizureor snatching or by putting in fear shall take 
from the person or immediate actual possession of another anything of 
value’’ shall be guilty of the crime of robbery. 

As I have said to several of you before in earlier cases, there are three 
elements essential to consitute the crime of robbery. The first element is 
stated in the Statute in several alternative ways. The first element of the crime 
is that there be either use of force or violence, or the use of means whereby 
the agrieved person is put in fear, or a sudden or stealthy taking or snatching. 
Any one of those three clauses constitutes the first essential element of the 
Commission of the crime of robbery. 

The second essential element of the crime of robbery is a taking from 
the person or immediate actual possession of another anything of value. 

And the third element is, of course, the intent to rob or steal. 

The burden of proof is upon the Government to prove that the defendants 
committed each and every element of the offenses with which each defendant 
is charged. 

The law is that the defendants are presumed to be innocent. This means 

320 there is no burden whatsoever upon the defendants requiring them to es- 
tablish or prove their innocence, but rather they are presumed innocent unless 
and until such time as the Government establishes to your satisfaction beyond 
a reasonable doubt that the defendants committed each and every element of the 
offenses with which they are charged. 

I believe I have pointed out to some of you heretofore that this presump- 
tion of innocence is one of the high-marks in our system of criminal jurispru- 
dence. In most of the countries of the world, other than those that follow the 
Anglo-American type of law, it is the rule when a defendant is accused of a 
crime, he must come into court and prove his innocence. In our system and 
in this Court, and with particular reference to these defendants, the law is they 
are not required to prove their innocence but rather they are presumed to be 


innocent until the Government establishes their guilt beyond a reasonable doubt. 
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The Government has the burden in this matter of eliminating any reasonable 
doubt in your minds of the innocence of these defendants and of proving the de- 
fendants, and each of them, committed each element with which they are charged. 

The burden of proof upon the Government is to prove the defendants guilty 
beyond a reasonable doubt, but not beyond all doubt whatsoever. In other words, 
the Government is required to establish the defendants’ guilt to a moral certain- 

321 ty but not to an absolute or mathematical certainty. As its name implies, 
a reasonable doubt is a doubt predicated upon reason, that is, a doubt for which 
you can give to yourselves as contrasted to a doubt that might be founded upon 
prejudice, sympathy or other emotional factor in your thinking. 

Proof beyond a reasonable doubt in a final analysis means simply this: 

If, after a fair and impartial compariscn and consideration of all the evidence 

in the case, you can truthfully say to yourselves you are not convinced of the 
defendants’ guilt, then you have a reasonable doubt and your verdict should be 
not guilty. But, if after you make this fair and impartial consideration of all of 
the evidence in the case, you can truthfully say to yourselves you have an abiding 
conviction of the defendants’ guilt, such a conviction as you would be willing to 
act upon in the more important and weighty matters in the course of your own 
daily lives, then you have no reasonable doubt and your verdict should be guilty. 

In determining whether the Government has established the charges against 
these defendants, you must, of course, consider and weigh the testimony of all 
of the witnesses who have appeared before you. It obviously is not proper to 
count the number of witnesses that testified for the Government and the number 
of witnesses that testified for the defendants and predicate your verdict. upon the 

322 greater number of witnesses who testified on one side oer the other. You 
must weigh the testimony of all of the witnesses. : 

You are the sole judges of the credibility of these witnesses. This means, 
of course, you must determine which of these witnesses you are going to believe 
and to what extent you are going to believe them. In determining how much 
credence, how much credibility, how much weight you are going to give to the 
testimony of each witness, you have the right and obligation to consider the de- 


meanor of the witnesses on the witness stand, his or her manner of testifying, 





60 


whether the witness impresses you as havin.« an accurate memory and recollec- 
tion about the facts about which the witness is testifying, whether the witness 
displays favor or prejudice towards the Government or towards the defendants, 
and whether the witness displays any interest in the outcome of the case. You 
have the right, also, in determining how much credence you will give to each of 


these witnesses, to draw upon all the personal experiences of your own lives 


and to bring into your consideration any element you have heretofore found im- 


portant in making your own day-to-day decisions as to whether a particular 
person is telling you the truth or is telling a falsehood. 

323 If you believe that any witness wilfully testified falsely as to any material 
fact concerning which fact that witness could not possibly be mistaken, you are 
then at liberty, if you deem it desirable to do so, to disregard the entire testi- 
mony of that witness or any part of the testimony of that witness. 

With reference to the testimony of the witnesses and the credibility of 
these witnesses, the Court points out to you that in considering the testimony 
of the defendant Samuel Britton you have the right to take into consideration 
all of the circumstances which surround him, his interest in the result of your 
verdict; and you should, of course, give to his testimony such weight as in your 
judgment it is fairly entitled to receive. — 

The defendant George H. Scott did not take the witness stand. It is a rule 
of procedure in this District the defendants may or may not take the witness 
stand, as they see fit. Obviously, it would be unfair if the Court were to say 
to a defendant, ‘‘You do not have to take the witness stand if you do not want 
to take the stand’’ if the jury was to infer evidence of guilty from failure of 
the defendant to take the stand. Consequently, the Court instructs you no in- 
ference of guilt whatsoever arises against the defendant Scott because of his 
failure to testify as a witness in his own behalf. 

324 The Government in this case relies in substantial measure upon what we 
define in the law as circumstantial evidence. Circumstantial evidence is that 
evidence which tends to prove some fact which is in issue by the proof of other 
facts which have a valid and logical tendency to lead the mind to a conclusion 


that the fact which is in dispute actually exists. Circumstantial evidence is such 
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evidence which, while not directly proving the existence of the fact in issue, 
does give rise to logical inferences that such fact does exist. 

Direct evidence, on the other hand, is evidence obtained through the 
senses, pointing directly to the existence or non-existence of the disputed fact 
in issue. Testimony of an eyewitness as to a specific observable fact is, as to 
that fact, direct evidence. | 

Both circumstantial and direct evidence are legal and are accepted to es- 
tablish the guilt of a defendant. Circumstantial evidence is ordinarily entitled 
to the same effect and the same weight as is direct evidence. In some cases 
the only way certain facts and issues may be determined is by the use of cir- 
cumstantial evidence. : 

I repeat, again, material facts which are in issue may be established by 
circumstantial evidence. Circumstantial evidence should, nonetheless, be acted 
upon with caution. Nevertheless, circumstantial evidence alone will support a 

conviction if, when considered as a whole, it produces a belief beyond a 
reasonable doubt that the defendants are guilty. The test of the sufficiency of 
the circumstantial evidence is not whether it produces the same conviction as 
does the positive testimony of a single eyewitness, but whether it produces a 
moral conviction excluding all reasonable doubt. Evidence creating a mere 
probability, a mere suspicion or convecture is not sufficient to establish the 
guilt of the defendants. | 

For you to hold either or both of the defendants guilty of the charges with 
which they are charged, the identity of both must be established beyond a rea- 
sonable doubt by competent evidence. Such evidence, of course, may be direct 
or circumstantial. To find a defendant or both defendants guilty, however, the 
circumstances proved must be consistent with each other, consistent with the 
theory the accused are guilty and inconsistent with the idea the accused are 


innocent and inconsistent with every other reasonable theory except that of 
guilt. ! 
There has been some reference in the closing arguments in this case to 


evidence establishing some association between the defendants. Of course, as- 
sociation of these defendants with each other is not in itself sufficient evidence 
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to prove the commission of the crimes charged in the indictment. We popular- 
ly criticize in the newspapers, from time to time, any system of jurisprudence 
326 which penalizes guilt by association. I caution you that evidence concern- 
ing the association of these two defendants together is not in itself sufficient 
evidence to prove commission of the crimes charged in the indictment. 

The Government in this case relies upon a principle of the criminal law 
which is generally referred to as the presumption arising from the possession 
of recently stolen property. This is a rule of our law that when recently stolen 
property is found in the exclusive possession of someone, the jury may infer 
from the fact of such possession the possessor of the property was in fact the 
thief. These comments, of course, refer to the exhibits offered by the Govern- 
ment as Exhibits 1 and 3, the two wristwatches. 

If from the evidence you are convinced beyond a reasonable doubt this 
property was stolen and soon after its theft was in the exclusive possession 
of these defendants, that is a circumstance to be taken into consideration by you 
in reaching your verdict. Unless possession of the recently stolen property is 


satisfactorily explained, either by the defendants or by the facts and circum- 


stances brought out at the trial, the fact of such possession is sufficient basis 
to warrant your finding the defendants guilty. 

The Court instructs you, however, while you are permitted to draw an in- 
ference of guilt from the fact the defendants were discovered in possession of 

327 recently stolen property, you are not required to do so; nor, if you do 
draw such inference, are you required on that basis alone to find the defendants 
guilty although you may do so. 

If the defendants’ explanation of his or their possession of the property is 
in your opinion truthful, if it is consistent, if it is apparently honest, if it is not 
contradictory, if it is the same at all times, if it has the indicia of truth con- 
nected with it, then possession by the defendants of the property ceases to be a 
basis for an inference of guilt. But, if the possession of the property is not ex- 
plained to your satisfaction, you are permitted, but not required, to infer the 
defendants are guilty of the theft of the property. 

During the course of the testimony in this case, as the Court recalls that 
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testimony, Detective Donald J. Allen of the Metropolitan Police Department 
testified that sometime at approximately 9:00 a.m. in the Central Cellblock 

he interviewed, again, the defendant Scott who stated that he did not have a gun, 
that he stood at the door and that the defendant Britton had the gun. This state- 
ment of Scott’s, according to the testimony of Detective Allen, was made out 

of the presence of the defendant Britton and, ape it is not admissible 
as evidence against the defendant Britton. 

328 The defense in this case for each defendant is that of alibi. Alibi means 
the defendant says he was not at the place where the crime was committed at 
the time it was committed. Obviously, if a person were not at the scene if a 
crime was committed, the only defense he could offer would be alibi, namely, 
to establish the points where he actually was at the time of commission of the 
offense. Alibi, then, is a legitimate, legal and proper defense. The defense of 
alibi, however, like any other defense the defendant might interpose is to be 
considered by you with care; and in this case, to give the testimony provided 
by the defendants or on their behalf such weight and consideration as you may 
think it is fairly entitled to receive under all of the facts and circumstances in 
the case. | 

It is the Court’s duty to make known to you the law in this case, and it is 
your duty and your responsibility to accept the law as it is outlined to you by the 
Court. | 

You are the sole and exclusive judges of the facts. The Court cautions 
you not to permit your judgment, your reason or your intelligence to be swayed 
by prejudice, bias, by ill-will or by sympathy. You should not be influenced in 
any way by your feelings or your emotions. We sometimes point out to jurors 

9 all cases must be decided by your minds and not your hearts. 

» 329 Your verdict is to be reached in accordance with the solemn oath you took 

that you would well and truly try this case and a true verdict render, according 

to the evidence and according to the law as it is outlined to you by the Court. 

ba Your verdict must be a unanimous one, which means all twelve of you 





* must concur in your verdict. You must return a separate verdict for each de- 
fendant, that is, Scott and Britton, and upon each of the first, third and fourth 
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counts of the indictment. Your verdict must stand alone for each defendant -- 
The fact you find one guilty on any one count does not require you to make a 
Similar finding for the other defendant. 

Your verdict on the first count may be either guilty or not guilty; on the 
third count, your verdict may be guilty or not guilty; and on the fourth count, 
your verdict may be guilty or not guilty. 

Will counsel come to the bench? 

(At the Bench:) 


x * * * * * * * 


330 THE COURT: Mrs. Kennedy, do you request any further charge ? 


MRS. KENNEDY: I would request the charge of a lesser offense, ac- 
cording to the value of the watches taken. 

THE COURT: I have though of that, Mrs. Kennedy. I don’t think there 
is a lesser offense properly included in this situation. It seems to be the 
Government either has established these defendants committed this crime or 
it has not established it. 

I think the verdict must be guilty or not guilty. 

The value of the watches would make no difference because the Statute 
says: ‘Whoever by force or violence, whether against resistance or by sud- 
den or stealthy seizure or snatching or by putting in fear shall take from the 
person or immediate actual possession of another anything of value’’. It is 
one of those somewhat unusual cases in which there is no lesser offense on 
which the Court can properly charge. 

Your request is a matter of record and the Court, as I have stated, de- 
nied that request. 


331 MRS. KENNEDY: That may be stolen property, but would it have the 
same meaning for reception of recently stolen property on the day it was bought ? 


Will Your Honor instruct upon receiving stolen property ? 

THE COURT: I don’t think it is proper in this case upon the basis of the 
evidence. I think this is one of those cases where either it is robbery or it is 
nothing. Do you request any further charge ? 

MRS. KENNEDY: No, Your Honor. 


-~s 
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THE COURT: Do you have any objection to the charge given ? 
MRS. KENNEDY: No, Your Honor. 
* oe x * me * * * 

THE DEPUTY CLERK: Mr. Foreman, has the jury y agreed upon its verdict ? 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What say you as to the defendant George Scott on 
Count 1 of the indictment ? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What.say you as to the defendant George Scott on 
Count 3 of the indictment ? 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you as to the defendant George Scott on 
Count 4 of the indictment ? 

THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: What say you as to the defendant Sammel Britton 
on Count 1 of the indictment ? | 

THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: What say you as to the defendant Samuel Britton 
on Count 3 of the indictment ? “ | 

THE FOREMAN: Guilty. 

THE DEPUTY CLERK: What say you as to the defendant Sammel Britton 


on Count 4 of the indictment ? 
THE FOREMAN: Guilty as charged. 


x * * * 


343 /Filed June 19, 19587 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
UNITED STATES : ; 
vr Criminal No. 485-58 


#1 George H. Scott : 

#2 Samuel Britton : Charge - Robbery 

#3 Marcus F. Nelson : | 
Defendants | 
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On this 19th day of June 1958, came again the parties aforesaid, in manner 
as aforesaid, and the same jury as aforesaid in this cause, whereupon defendant 
#3 oral motion for judgment of acquittal is by the Court granted, judgment of ac- 
quittal entered; juror #12 late, and excused; alternate juror #2 Walter J. Robert- 
son takes the place of juror #12 and the trial proceeds; whereupon the jury upon 
their oath find the defendant George H. Scott guilty on counts 1, 2 & 4; and de- 
fendant Samuel Britton guilty on counts 1, 2 & 4. 

The case is referred to the Probation Officer of the Court and the defend- 
ants #1 & #2 are remanded to the District of Columbia jail. #3 released, re- 
lease issued. 

By direction of 
Edward A. Tamm 


Presiding Judge 
United States Attorney Criminal Court #1 


By McLaughlin HARRY M. HULL, Clerk 
Assistant United States Attorney By /s/John J. Flannery 


Sanche, Official Reporter Deputy Clerk 


Present: 


347 /Filed July 23, 19587 


UNITED STALES OF AMERICA : 
vs. ‘ CRIMINAL NO. 485 - 58 


#2 - SAMUEL BRITTON 


MOTION FOR NEW TRIAL 

The defendant by and through his attorney respectfully moves this Honor- 
able Court for a new trial and as reasons therefor set forth the following: 

1. Defendant’s exhibits I and I set forth that he wishes a new trial since 
the verdict was based purely on speculation and conjecture. 

2. That the verdict was contrary to the evidence. 

3. And for other reasons set forth in the defendants exhibits attached 
hereto. 

WHEREFORE, defendant respectfully request a new trial. 


/s/ A. Lillian C. Kennedy 
A. Lillian C. Kennedy 
Attorney for Defendant 
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LAW OFFICES 
, CHASE AND KENNEDY 
3 506A Fifth Street, N. W. : 
DI. 7-2896 DI.7-2799 : 


By: /s/ A. Lillian C. Kennedy 
A. Lillian C. Kennedy 


I hereby certify that a copy of the foregoing Motion ' was served upon the 
United States District Attorney’s Office this 23rd day of July, 1958.. 





348 EXHIBIT I 


Holding A Criminal Term 
Samuel Britten ) | 
- vs. Criminal No. 485-58 
United States  ) ; 
Motion to vacate and set aside judgement and for a judgment of aquittal 
and release of the defendant. 
I, Samuel Britten, on oath depose and say that my legal rights have been 


4 


ignored and restricted in fact as follows: 

I) I have been arrested, tried and convicted with out benefit of due process of 
law as described in the IV Article of the United States Constitution bill of rights, 
that protect people against unreasonable search and seizure. It also gives them 
the right to be secure in their persons, houses, papers and effects. 

II) I contend that the arrest was made without a warrant and without proble 
Cause. Dire vs. United States, 581,595 (1948) ‘Illegal arrest is not made legal 


i. by what it turn up --- In law it is good or bad when it start, and does not change 
it’s character --- from success (illegible) from this principle require the 
deteriance of wrongful police action. Wrongful arrest without more --- marks 

a violation of the United States Constitution. 


349 III) The judge should have instructed the jury to bring back a verdict of 
‘not guilty’’. McKenize vs. United States, (1942), 26 F. 2d, 533, 75 U.S. App. 
D.C. 270, ‘‘Circumstances of evidence and identification were not convincing.’’ 
IV) The evidence in the case was frivolous and at the conclusion of all the 
government evidence, the government failed to prove beyond a reasonable doubt 


that the defendant was guilty of robbery. 
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V) The ‘‘prima facie’’ of the case was not proven - Brown vs. United States. 
App. 1949, 66, A, 2d, 491, 
VI) The verdict is not supported by substantial evidence. 
VII) That the testimony of the alleged ‘government witness,’’ is so inconsistent 
with the verdict rendered in this case, that the verdict must be changed by the 
trial court. ‘‘Gene Shingle’’ testified that the defendant was at her house from 
eleven thirty until one fifteenon the night of April 6, 1958. This testimony is 
binding upon the government and a Judgment of acquittal should be rendered. 
Prayers: 
In view of the evidence presented at the trial and this motion the defend- 
350 ant prays this Honorable Court grant him this motion. Defendant believes 
the foregoing statement are true to the best of his knowledge, and this action 
in the foregoing respect are made in good faith. 


/s/ 
Samuel Britten 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing motion was served on Arthur J. 
McLaughlin by mailing the same, postage prepaid, addressed to his office 
United States Courthouse, Washington 1, D.C. 
Subscribed and Sworn to before me this day of July, 1958. 


Notory 


356 /Filed September 3, 19587 
JUDGMENT AND COMMITMENT 

On this ist day of August, 1958 came the attorney for the government and 
the defendant appeared in person and by counsel, A. Lillian C. Kennedy, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of ROBBERY as charged in counts 
1, 3 & 4 and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the contrary 


being shown or appearing to the Court. 
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: IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

. IT IS ADJUDGED that the defendant is hereby committed to the custody 

| of the Attorney General or his authorized representative for imprisonment 
for a period of : 

: i Four (4) years to Twelve (12) years on each of counts one, three 


ry 


and four said sentence by the counts to run concurrently with each 

other. ! 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and that 
the copy serve as the commitment of the defendant. : 


/s/ Edward A. Tamm 
United States District Judge 
| 


1vyY 
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354 /Filed August 14, 1958/7 
NOTICE OF APPEAL | 

: Name and address of appellant: SAMUEL BRITTON, 200-19th Street, S.E., 

| . Washington, D.C. Name and address of appellant’s attorney: A. Lillian C. 
Kennedy, 506A Fifth Street, N. W., Washington, D. C.; Offense - Robbery; 
Concise statement of judgment or order, giving date, and any sentence - The 
defendant was convicted of robbery on June 19, 1958 and was sentenced to 
serve from 4 to 12 years on three counts to run concurrently on the Ist of 
August, 1958. Name of institution where now confined, if Pe on bail - District 
Jail, Washington, D.C. 


I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above-stated judgment. 
Date: August 11, 1958 /s/ Samuel Britten, Appellant 

> LAW OFFICES ! 

a CHASE AND KENNEDY ! 
506A Fifth Street, N. W. /s/ A. Lillian C. Kennedy 


DI. 7-2896 DI. 7-2799 Attorney for Appellant 


355 /Filed August 14, 1958/7 
UNITED STATES | 
VS. Criminal No. 485-58 
SAMUEL BRITTON, 200 - 19th Street, S.E. : 
Washington, D.C. 








355 /Filed August 14, 19587 oe 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
R Hi Pp 4 ¥F S 

1, Samuel Britton, being first duly sworn according to law, deposeand say 
that I am the above-entitled cause, and, in support of my application for leave 
to proceed in said cause without being required to prepay fees or costs, state 
as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to pay the costs of said 
suit or action. . 

3. That I am unable to give security for the same. 

4. That I believe I am entitled to the redress I seek in said suit or action. 

5. That the nature of my cause of action is briefly stated as follows: 
I was convicted of Robbery and sentenced to 4 to 12 years, to run concurrently. 
I have been wrongfully convicted and feel that I should have been acquitted for 
lact of evidence; that Court erred in not granting Motion to Suppress Evidence 
and in not granting a New Trial. 


/s/ Samuel Britten 
SAMUEL BRITTON 


SUBSCRIBED and SWORN to before me this 11th day of Aug. 1958. 
/s/ J. E. Ottes 
Notary Public, D.C. 
Let the applicant proceed without prepayment of costs, and be furnished the 
stenographic transcript of proceeding at the expense of the United States. 


/s/  Burnita Shelton Matthews 
JUDGE 


357 /Filed September 9, 19587 
DESIGNATION OF RECORD 
The clerk of the Court will please include the following in the record on 


Appeal: 
1. The indictment 


2. The arraignment 
3. The transcript of the trial proceedings and evidence 
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4. The Motion to Suppress Evidence 

5. Order denying Motion to Suppress Evidence 

6. Verdict and Judgment 

7. Motion for New Trial ! 
8. Order denying Motion for New Trial 

9. Notice of Appeal 
10. Affidavit for leave to proceed in Forma Pauperis 
11. This Designation of Record 


LAW OFFICES 

CHASE AND KENNEDY 

506A - 5th Street, N. W. 
DI. 7-2799 DI. 7-2896 


BY: /s/ A. Lillian C. Kennedy 
A. Lillian C. Kennedy 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Designation of Record was 
personally served upon the Office of the United States Attorney this 9th day 
of September, 1958. : 
/s/ A. Lillian C. Kennedy 
A. LILLIAN C. KENNEDY 
UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 
UNITED STATES OF AMERICA) ; 
DISTRICT OF COLUMBIA ; BEE 
I, HARRY M. HULL, Clerk of the United States District Court for the Dis- 
trict of Columbia, do hereby certify the foregoing pages numbers 1 to 334, in- 
clusive, to be the Reporter’s Transcript of Proceedings as filed in the case of 
THE UNITED STATES OF AMERICA, vs. SAMUEL BRITTON, ET AL, Criminal 
No. 485-58; and the foregoing pages numbered 335 to 362, inclusive, to be a true 
and correct transcript of the record, as the same remains upon file and of rec- 
ord in said Court, according to the designation filed by counsel in said case. 
IN TESTIMONY WHEREOF, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 22nd day of 


September, 1958. /s/ Harry M. Hull, Clerk. 
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THE COURT: I was trying to particularize on the different lines. 

I thought you said that the gifts as distinguished from love which existed, 
according to the history you got from the Defendant in the early stages 
of his life, and you then later in your testimony gave an example of a 
boy being denied by his parents a bicycle. He treated that as absence 

of love and then he went out and sought it himself. 

THE WITNESS: Well, of course, a gift can be given as a bribe 
on an act of love. It depends upon the intent of the motive, Your Honor. 
Is that what you mean? 

THE COURT: No, sir. I thought it was a different way. I thought 
you were giving it as determined by the Defendant, to be particular. 

In other words, you said this boy, who was denied a bicycle, 
would use self help to get it because he felt there was an absence of love 
being manifested upon him. 

Therefore, I asked you whether or not this Defendant when the 
father gave him these gifts that he was in that manner manifesting a 
love toward him. 

THE WITNESS: Well, in a child that happens. 

145 Apparently this did not happen later and when helped initially given 
him things and later withdrew and not giving to him this was felt as 
traumatic, you see. In other words, it wasn't consistent. And he still 
was anticipating the love and gifts and things that he might have gotten 
as a little boy. 

What we are told from the brother and what he has communicated 
from the mother to me through the brother, was that there was never any 
demonstrative warm love. There was never any companionship which 
was one of the real criteria of parental love. 

THE COURT: Turning to a totally different subject the Defendant 
in this case, Doctor, is that this man went in with a gun into this busi- 
ness establishment after pretty well casing the place. In other words, 
had been seen looking in and observing and marking his time until every- 
body was out and then waited until there was a disconnection with the 
telephone and then he came back of the woman suddenly with a gun and 
demanded money of her, extracting from her, as a result of that maneuver, 
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all the money she had within her drawer. Iam characterizing it. ; 
Having gotten that and then causing her to place it in his brief case he 
then wanted to know where her pocket book was and when he was told it 
was in the back room he then asked her to get the pocket book and bring 
it and he extracted from that pocket book, according to the testimony in 
: this case, $4. Four one dollar bills, all the money which, was there 
and then after doing that, still he attempted to find out if there was any 
146 other money, and only after he apparently had exhausted the source 
of supply of the money did he content himself. 
Do you see anything there indicative of exercise oft motive other 
than to get all of the dollars in the case? | 
THE WITNESS: Well, Your Honor, I believe that he was, as a 
" result of this severe rejection by the family, impelled by motives of 
hurting others as well as himself. : 


Masochism, you see, has a very interesting mechanism. It is 















based on a, as a matter of fact, a very stern, in psychoanalytical terms 
we call super ego or censuring conscious capacity. : 
Psychoanalysts believe that the criminal, so to speak, has no con- 
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science. This is not true. He has a super ego but it is used in a dif- 
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ferent way. 





This super ego which he interjects, I believe, from his father, 
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this very stern censuring super ego when turned against himself was 
masochistic. When turned against others, hostile and sadistic. So he 
could switch on and off. He could turn it against himself or turn it 
against others. He was a sadistic masochistic personality. And when, 
you see he felt very deeply hurt and resentful he would become sadistic. 
When he felt guilty after the act, he would become masochistic. 
He would turn upon himself. 
THE COURT: His ego would be fathered to a far greater degree 
147 by the extraction of $456 than to the paltry sum of $4, wouldn't it? 
THE WITNESS: Well, he probably didn't anticipate. ‘Suppose that 
he would get $4. Maybe he thought he would get more. I don't know. 
THE COURT: Any other questions from either counsel ? 
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Mr. Owen? Mr. Stein? 

MR. OWEN: No, Your Honor. 

MR. LOUTHER: No, Your Honor. 

THE COURT: Doctor, you are excused. 

MR. LOUTHER: Thank you very much, Dr. Miller. 

THE COURT: Maybe this would be a good time for us to recess 
for ten minutes. 

Same admonition as given to you before. 

(Whereupon, a ten minute recess was taken. ) 

THE COURT: You may proceed. 

Next witness, Mr. Owen. 

MR. OWEN: We would like to call Mr. Jerome Niport, the 
brother of the Defendant. 

JEROME NIPORT 
was called as a witness on behalf of the Defendant, duly sworn, testified 
as follows: 
DIRECT EXAMINATION 
BY MR. OWEN: 
Q. Mr. Jerome Niport, do you think that your brother Milton 
148 here is sick in the head or emotionally disturbed? 

THE COURT: I think you better show some foundation before he 

gives his opinion, whatever it may be. 
BY MR. OWEN: 

Q. Do you think that he is, as the psychiatrist says, suffering 
from an emotional neurosis or twist in his thinking processes ? 

THE COURT: I think I will sustain the objection. 

Suppose you come to the bench, please. 

{A bench conference. ) 

THE COURT: I want to make sure that you get from this man his 
opinion because I think you are entitled to it. But you put him in the field 
where you show no qualifications or anything else. You have a perfect 
right, as I understand the case, to present an opinion of a person, a lay 
person provided that you show what his contact was and what he observed. 




















MR. OWEN: I thought it was understood it was his brother. 
THE COURT: All right, sir. | 
(End of bench conference. ) | 
BY MR. OWEN: | 
Q. The Judge has suggested, Mr. Niport, that it would be better 
as if we first laid a little ground work with respect to your relationship with 
149 this man here, Milton Niport, the Defendant in this case. 
Do you know him? A. He is my brother. 
Q. And how long has he been your brother? A. Since birth. 1933. 
Q. And did you all live together most of your life? A. We did. 
Q. Now, what is your business occupation or profession? A. I 
am an attorney in the State of Maryland. : 
a Q. And where did you go to school? A. The University of 
: Baltimore, Maryland. 








Q. And where did -- that is where you got your law degree? 
A. Yes, sir. i 
Q. And how long -- are you a practicing attorney in Baltimore? 
A. That is correct. 2 
Q. Where is your office? A. 
Garrett Building. 
i. Q. Do you specialize in any particular type of oxaea? A. General 
practice. | 
Q. How long have you been engaged in the general practice of law 
in Baltimore? A. Since the end of 1952. | 
150 Q. Now, if you will answer the question that I first propounded as 
to your views as a lay person; I assume that you have no psychiatric 
training, or that you are not also a psychiatrist as well as ai pe 
A. No, sir. 





In the Garrett Building, 609 










Q. Now, as an average person, like all of us, what are your views 
or conclusions in your opinion as to your brother's mental stability or 
mental health? A. Well, from what I have been able to observe as his 
brother, having lived with him practically all of our lives, if you ask me 
if he is a stark raving maniac, I would have to say no. i 
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Q. What do you mean stark raving maniac? A. Well, the general 
picture of a person that you classify insane or to the point he knows noth- 
ing at any time. 

Q. All right. A. But I definitely feel, from what I have been able 
to observe of him, from what I know of his actions, there is something 
wrong with him mentally that he definitely needs help mentally. 

Q. How long had you realized this? A. Well, the family has 
realized it since the time he was just a few years old, a very young child. 

Q. Why do you say that? A. Well, he was in trouble practically 
from the age of three. 

151 Q. What kind of trouble was he in at the age of three, sir? A. At 
the age of three he was summoned to the juvenile court. 

Q. In front of a judge? A. Yes, sir. The Juvenile Court of 
Baltimore City. 

At that time when the Judge saw his age he told my mother to take 
that baby home. 

Q. Any other crimes or troubles or problems or stick ups? 

A. He has been in trouble all of his life. From the age of ten he was 
back in juvenile court. He was in juvenile court at the age of 12. 

Q. Were these for stealing things, larcenous type crimes, taking 
property of others, or was it assaulting others. What types? A. No 
assaults. It was more of a larcenous type of crime. 

Q. Has he ever shown an indication or bent towards hurting any- 
one? A. Never. Not physically. 

Q. Has he ever shot anyone to your knowledge? A. No, sir. 

Q. Go ahead, sir. ; 

152 From the age of ten and 12 and then what else? What other in- 
stances do you want to relate? A. Would the court be interested in 
hearing more or less of my brief summary of his life? 

THE COURT: I think you better let your Counsel-- 

THE WITNESS: The trouble he has been in. 

BY MR. OWEN: 
Q. Can you think of any more? We might miss a few but just what 
you can think of. A. Well, as I say at the age of three he was in juvenile 
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court. 

THE COURT: He need not repeat. 

BY MR. OWEN: | 

Q. We have been up to 12 now. Any more juvenile convictions or 
crimes or any other court appearances? A. No, sir. ! 

At the age of 13 he caused trouble in a public school. We enrolled 
him in a military school and a few months later the family was asked to 
withdraw him. i 

Q. Did you have to pay at the military school? A. Yes, sir. We 
had to pay for the full semester and we received no refund. : 

Q. Was it quite expensive? A. Yes. | 
153 Q. Was your family able to maintain such a specialized treat- 

ment for this child? A. We were and perfectly willing to do so. 

Q. Go ahead. What happened after this? A. We were asked to’ 
withdraw him from the military school because of his conduct. He was 
apprehended taking demerits from a demerit box in the Institute. When- 
ever any of the cadets of the school had done anything wrong the instruc- 
tors would deposit the demerits in this box in the central hall. 

My brother was apprehended taking merits out of this box. Not 
his own but those belonging to someone else. His he didn't touch at all. 
But because of this, as I said, we were asked to withdraw him from the 
school. : 

Q. You mean your family? A. The family. : 

And he returned to public school in Baltimore, and at the age of -- 
he always had a lot of trouble in school. He seemed to not want to con- 
form to the regulations of the school. : 

He never would follow in a pattern that they seemed to want to set 
for the students. 

As soon as he reached the age of 17 he enrolled in the military 
service. He enlisted in the Air Force. 

Q. Did your parents have to sign for him? A. Yes, they did. 

154 Q. Was there any question on the part of either parent as to 
whether they wanted to allow him to volunteer at the age of seventeen ? 
A. Well, at the time we all sat down and talked it over. | 
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No parent likes to see his child go in service, but they thought 
perhaps the service would teach him some responsibility and discipline 
that we up to that time had not been able to do, and even military school 
had not been able to do or even the public school. 

So as I say he enlisted in the Air Force. He was in the Air Force 
for a total of approximately nineteen months. To the best of my recollec- 
tion he spent about 12 or 13 months of that time in the stockade. 

Q. What do you mean by that? A. The Air Force brig. 

Nothing serious at that time. It was more of an insubordination 
and some absence over leave and things of that sort. 

So finally toward the end of his military career, he was brought 
up before a special court martial in the Air Force in Biloxi, Mississippi 
at which time he was charged with larceny, was convicted of larceny, 
petty larceny, I believe it was, and discharged from the service with a 
bad conduct discharge. 

Q. How much was he accused of stealing? A. I don't recall 

155 exactly. Iam almost positive it was--I don't believe it was even 
money. I believe it was a jacket or something. 

Q. Isee. And did your family and father hear of the honorable 
discharge? A. He did not receive a honorable discharge. 

Q. He has a bad conduct discharge and your family heard of it? 
A. That is right. Yes. We heard of it. 

Q. What was the family's reaction to the bad conduct discharge? 
A. I guess the same reaction that everyone else would have except that 
we more or less expected it knowing -- we were hoping against it. But 
knowing what had gone in the past, his past behavior, we were not sur- 
prised at it. 

Q. Now, has the family ever -- the military school was tried. 
Military service. Has any psychiatric treatment ever been attempted by 
the family? A. Yes. 

Q. First of all is the family well enough to do it. To be able to 
afford such, what we usually call, luxuries? A. Yes, sir. | 

Q. And was it attempted? A. It: was. 
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Q. Tell us something about that. A. At the age of about ten, I 
156 believe, it was one of the times that Milton was involved in the 
juvenile court and he was examined by a psychiatrist for the Supreme 
Bench of Baltimore City. It was a woman. I don't remember her name. 
And after the examination she told my mother and my father, in prac- 
tically these exact words, if they thought they had trouble with him up to 
now they were going to have a lot more trouble with him in later years. 
And it certainly seemed to be true. : 
Q. Now, what about the later years after that bad discharge from 
the military service and other crimes or things? A. We tried to do 
everything we could. We wanted to help him. We thought at' that time 
he needed some help but he just more or less laughted it off himself. 
He refused any help. 3 
Q. Did he continue to live athome? A. Yes, he did. : 
Q. Did he pay any rent or any food, board bill or anytping like 
that? A. No, sir. 
Q. Has he always been provided for as far as food and shelter 
and so forth is concerned? A. Yes, sir. | 
Q. All: right. What other troubles or crimes? A. Well, when he 
157 got out of the service, my father at that time had a retail business 
and we put him to work in the place, and gave him the opportunity to 
work in the place, which didn't work out too successfully. He was either 
irresponsible in that he wouldn't show up when he was supposed to. He 
would leave the house at 4:00 o'clock in the afternoon to come down to 
the business and he wouldn't show up until a quarter of 12. Closing time 
was 12:00. If he showed up at all and many times he didn't show up at 
all. He never gave any reason for it whatsoever. Ona couple of occasions, 
one stands out in my mind in particular, my dad, who is now deceased, 
was suffering from cancer of the throat and we had taken him to Boston 
to a specialist up there for an operation. | 
And the night preceding the operation my brother, my oldest 
brother, who is now deceased also and my mother and myself were up in 
Boston with my father and that night my brother Milton, fully aware of 
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this operation that my father was going through and the seriousness of 
it had a party at the house. He and a few other girls and boys had a 
party and they had a real free for all there. 

I never could understand it. Here my dad -- we never expected 
him to come out of the operation, it was a very serious cancerous con- 
dition of the throat and Milton was having a party at home while this 
was going on. 

Well, and then on another occasion when my dad was being opera- 

158 ted on we left.my uncle in the store with my brother and he took 
some money out of the cash register and just ran out of the store and we 
didn't hear from him for a couple of weeks. 

Q. Any further crimes? A. Yes. In the fall of 1952 he completed 
his Maryland high school equivalency examination for the State of Mary- 
land which was for all intents and purposes just receiving a high school 
diploma since he quit school to enlist in the service. The family was 
prepared to send him to the University of Miami. We had bought a 
home down in Miami. The weather was easier on my dad and made it 
more comfortable for him. Milton was supposed to enroll in the University 
of Miami in the fall of 1953, the fall semester, and if I am not mistaken, 
I believe, he was tentatively accepted to the University, and then in the 
summer of 1953 he went up to New York to visit some relatives of ours 
and to the best I am able to ascertain he ran into a gang of boys up there 
and they went on a hold up spree. 

Q. Ahold up spree? A. That is correct. 

Q. What did they hold up? A. They held up movies, motels, I 
believe. The crimes covered practically the whole eastern part of the 
United States, Brooklyn, New York and Manhattan, New York, New 
Jersey, Miami, Florida, and the last hold up he committed was in 

159 Massachusetts where he was apprehended. 

Q. How much time did he get? A. He received a sentence of 
five to seven years. He served approximately three and a half years of 
that, and my dad had died in December of '56 and just after that my 
mother got together with my older brother and me and asked if we couldn't 
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do something to get him out. If she didn't have her husband ‘she could 





at least have her children around her. 

Before we could accomplish that my older brother passed away, 
just seven weeks after my dad. 

I was instrumental in getting him a parole from the State of 


ie 


Massachusetts, and, of course, there were warrants lodged against 
him from New York, Brooklyn, New Jersey, and Florida, and I made 
numerous trips to New York and the other jurisdictions and I was suc- 
cessful in gaining a suspended sentence on each and every one of the 
four remaining hold up charges. ! 

Based on the facts that we thought that the time he served in 
prison would have taught him a lesson, would have brought him around, 

- so to speak, the fact my mom had gone through so much tragedy in such 
a short period of time, the Judges graciously saw fit to release him 
under suspended sentence. | 

Q. Now, how long had he been on parole or on suspended sentence 
when he goes right back into the Tsintolas Real Estate place? A. Well, 

160 the last suspended sentence was September the 6th, I believe, of 
1957. That was the one in Florida. ! 

Q. Did you feel -- did you know whether or not the penitentiary 
or the imprisonment for the five years, or whatever it was, did you 
think it made any change in him for the better or for the worse? A. 
Well, I hoped that it had but after he was out a very short time I began 
to realize it didn't. | 

MR. OWEN: I have no further questions. 

CROSS EXAMINATION 
BY MR. LOUTHER: 

Q. I have one or two, if you will bear with me. : 

I think you said your father died in December of 1956? A. Yes, sir. 

Q. Now, then, the Defendant Milton Niport, do you recall talking 
with Dr. David Owens, the doctor of the St. Elizabeths Hospital staff? 
A. Yes, Ido. | 





Q. Do you recall telling Dr. Owens, sir, in your opinion your 
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brother had no mental illness? A. I did not, sir. 

Q. You don't recall that? A. I remember the conversation 

clearly. Dr. Owens called me into his office and said that he couldn't 
161 get anything out of Milton and he wanted just a more or less sketchy 
history from his childhood up. 

Q. Do you recall telling him at that time there was nothing wrong 
with your brother? He gets that way every time he gets into trouble or 
words to that effect? A. No, sir, I did not. 

MR. OWEN: Your Honor, I would like to object and ask this ques- 
tion and answer be stricken. It is always improper for a cross ex- 
aminer to assume a fact which has not yet been placed in evidence. 

Now, if the Dr. Owens, and if and when he assumes the stand, 
states that he did: make such a statement, then, of course, it could be 
presented to the witness here. But until that time occurs, unless he 
wants to make an offer of proof that Dr. Owens is going to make such a 
statement, then I will withdraw my objection. 

THE COURT: I will receive it subject to a motion to strike. Iam 
sure it is made in good faith. 

BY MR. LOUTHER: 

Q. Now, Mr. Niport, this instance that you told His Honor and 
the Jury about involving your brother in the juvenile court when he was 
three or four years old, who hailed him into the juvenile court? A. A 
neighbor. 

162 Q. Was it some neighbor that didn't like youngsters or something? 
A. He was mischievous. She got fed up with him. 

Q. What did he do? Did he walk on her lawn or something like 
that? A. I believe that was the actual complaint that she made but it 
was more than just that. 

Q. Was she an elderly woman, if you recall? A. Not a very 
elderly woman. 

Q. Now, then, she is the one that hailed him into court? A. Yes, sir. 

Q. Now, then, is the woman psychiatrist that you spoke about, who 
examined the Defendant Milton Niport, I believe you said, you had thought 


she was from Maryland? A. Iam almost certain she was a psychiatrist 
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from the Supreme Bench of Baltimore City. : 
Q. And you told the court and the jury that we, and I take it by 
4 that you mean the family, the family had tried to do everything that you 
. ! could for the Defendant Niport during the time that you lived together ? 
Did you mean by that, sir, that your dad, when he was alive and 
your mother offered and afforded to this Defendant the necessities of 
life, food, shelter and clothing and spending money to put him to school 
and treat him like a good father and mother would treat a ”" A. None 
163 of us ever wanted for anything. | 

Q. Isn't it a fact, sir, that your brother, this Defendant here, was 
treated by your father and mother as a father and mother should treat a 
son? A. You mean as far as material things? Yes, sir. : 

Q. Now, then, there came a time, I think you said, your father 
was now deceased, I think you used the term that we gave him an oppor- 
tunity to get into the business in Baltimore. I take it that is right? 

A. When I said we, I referred to the family. : 

Q. And there wasabusiness conducted in Baltimore, was there 
not? A. Yes, sir. | 

Q. And this party that you spoke of while your father was in Boston 
awaiting an operation, was this party held in Boston? A. iad Baltimore. 
The family home there. | 

Q. Now, then, under the questioning of counsel for the a 
you have related, sir, some several instances wherein this Defendant 
has had prior difficulties with the law? A. Yes, sir. ! 

‘Q. And one of them, I believe you mentioned, involved Lawrence, 
Massachusetts, is that correct? A. Yes, sir. ! 
164 Q. And you said, what was the charge which he was found or: 
pleaded guilty to up there? A. Armed robbery. : 

Q. Did that involve the use of a pistol? A. It involved the pos- 
session of a pistol. 

Q. Carrying fire arms? A. IfI may interject that the pistol was 

_ proved to be an antique relic, didn't even contain bullets. 

Q. He had it with him, did he not? A. Yes, sir. 
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Q. Now, then, with respect to the spree that you described, that 
your brother Milton Niport was on, was it Brooklyn? A. That was one 


of the places. 

Q. That was with a gang of boys, I think you said? A, It was 
with two or three others. 

Q. He was not alone on that? A. Not on that one. 

Q. And what was the charge that spree resulted in, please? 


A. The same charge. 
Q. Armed robbery? A. That is correct. 
Q. Did that involve the use of a weapon, also? A. Yes, sir. 


165 Q. What was the weapon? A. Pistol. 


166 


Q. And I think you mentioned, also, Miami, Florida, Mr. Niport, 
did you not? A, I did. 

Q. What was the charge in Miami? A. Armed robbery. 

Q. What arm did that involve? A. A pistol. 

MR. LOUTHER: Indulge me one second, please, Your Honor. 

THE COURT: Yes. 

MR. LOUTHER: Thank you, sir. 

THE COURT: Mr. Owen? 

MR. OWEN: No further questions, Your Honor. 

THE COURT: All right, sir, you are excused. 

THE WITNESS: May I add something to help clarify this? 

MR. OWEN: I wonder if I could consult with the witness for a 
moment, Your Honor? 

THE COURT: I will permit you to do that. 

(Consultation between attorney and witness. ) 

MR. OWEN: I believe we substantially covered everything, Your 
Honor. It would be just another crime that was recited. 

THE COURT: All right. 

Next witness, please. 

MR. OWEN: The Defense rests, Your Honor. 

MR. LOUTHER: Call Dr. David Owens, please. 

DAVID J. OWENS 
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was called as a witness on behalf of the Plaintiff, being duly sworn, was 
examined and testified as follows: | 

DIRECT EXAMINATION 
BY MR. LOUTHER: 


Q. Dr. Owens, will you speak slowly and distinctly and pee so 


everyone in the court room can hear you? 
What is your name? A. David J. Owens. 
Q. And your occupation? A. Iam a physician, specializing in 
psychiatry. 
Q. Your present location is at St. Eizaenis Hospital 2 A. That 
is right. | 
Q. And will you tell His Honor and the Jury -- briefly first of all, 
where did you take your undergraduate work? A. Citadel in Charleston, 
South Carolina. 
Q. You got what degree in college? A. A.B.S. Degree in pre- 
medicine. 
we Q. Where did you take your medicine, Doctor? A. Medical 
College of South Carolina, in Charleston, South Carolina. | 
167 Q. Can you give us dates, first of all, when did you get your 
Bachelor of Science Degree? A. 1944. | 
Q. And when did you graduate from Medical School in South 
Carolina? A. June, '47. : 
Q. And after your graduation from medical school will you tell 
His Honor and the Jury what your practice has been? A, After com- 
pleting medical college, I took one year at rotating internship at the 
Medical Center in Jersey City, New Jersey. At the completion of the 





internship I was in private practice for approximately three or four years. 
Q. Where was that? A, South Carolina. Following that I served 
in the Army as a Captain in the Medical Corps in Korea and J apan for 
two years. At the completion of this tour of duty I was employed at St. 
Elizabeths Hospital and have been there since that time. i 
Q. When did you commence your employment at St. Elizabeths? 
A. June, '55. 
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Q. You have been there and are now there since that time? A. Yes. 

168 Q. Now, when did you first -- if you will please briefly tell us, 
when did you first start specializing in psychiatry? A. In June of 1955. 

Q. When you got to St. Elizabeths? A. That is right. 

Q. All right. 

Now, then, during the course of your duty at St. Elizabeths this 
year, that is the year 1958, Doctor, have you had occasion, sir, to see 
and examine the Defendant Milton Niport who is seated over here at 
counsel table in the light gray suit and the horned rimmed glasses? 

A. Yes. 

Q. And you -- for that matter he was assigned to your supervision 
when he was admitted to St. Elizabeths under court order, was he not? 
A. That is correct. 

Q. Do you recall, Doctor, the date of his admission over there 
under court order? Was it February 24 or thereabouts of this year? 

A. That is correct. 

Q. Now, then, when the Defendant Niport was admitted to St. 
Elizabeths here in the District under court order, who, if you know, con- 
ducted the initial admission examination of this Defendant? A. I did. 

169 Q. You did? And at that time did you conduct, Doctor, and did 
you perform a physical examination to determine whether or not it was 
anything physical; anything physically wrong with this Defendant? A. Yes. 

Q. Anything wrong with him, did you find? A. Found nothing wrong. 

Q. Now, then, from that point on, from the time he was admitted 
until he was returned to court, will you tell His Honor and the Jury -- 
first of all had you opportunity to converse with him, did you not or tried 
to? A. Yes, I did. 

Q. And you had opportunity, Doctor, to see this Defendant Niport, 
his demeanor in the wards of the hospital, did you not? A. Yes, I did. 

Q. You had occasion, sir, to talk with him, converse with ward 
attendants who had charge of thé ward in which this Defendant was in, 

did you not, sir? A. Yes. 
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Q. Now, then, Doctor, will you tell His Honor and the J ury, was 
this defendant cooperative with you in your questioning of = during the 
examination? A. He was uncooperative. 3 
Q. Will you tell His Honor and the Jury what you mean when you 
170 say he was uncooperative? A. Well, Mr. Niport from the begin- 
ning of his admission to St. Elizabeths was extremely uncooperative. 


On admission examination it was approximately an hour and a half 


to get what information I did get from him concerning his present condi- 


tion and his past history. 

Mainly, this as such as in questioning, questions such as well, 
his background history, like his parents, if they were living, it was re- 
plies, I don't want to talk about it, and that is the way it went in general 
to most every question that was asked. 

After spending considerable time and techniques and maneuvers 
to try to obtain this information, it would be revealed by Mr. Niport, 
it was not a condition that he didn't remember, it was a condition that he 
did not want to reveal the information because when he was questioned in 
other ways and after further questioning he would reveal the information 
that was requested of him. | 

It was more of a voluntary withholding of information rather than a 
absence or blank memory. | 

MR. OWEN: I wonder if I could interrupt at this ey | Your Honor, 
to request permission to approach the bench? 

THE COURT: Yes, sir. 

(Bench Conference. ) 

171 MR. OWEN: Your Honor, Counsel for the Defense objects to the 
testimony of this psychiatrist based on any observation or interrogation 
prior to March 21, 1958. 

This refers to the official file of the case, wherein we have a state- 


ment submitted to Your Honor or another Judge of this court over a 
signature of Dr. Winfred Overholser wherein he states: Your Honor may 
read and substantiate that. It was impossible to form any intelligent 
psychiatric opinion at this time. Here is the letter, right here. 
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THE COURT: All right, sir. What is your objection? 

MR. OWEN: To anything that he says prior-- 

THE COURT: It would appear now that this Doctor, who, I believe, 
was working under the auspices of Dr. Overholser and on his behalf-- 
we must assume that. 

MR. OWEN: But he states in the letter that as far as the St. 
Elizabeths Hospital is concerned that it was impossible to form an opin- 
ion as to the Defendant's condition--if Your Honor will glance at it. 

THE COURT: I did. 

MR. OWEN: On the grounds of that letter we would object to a 
psychiatrist coming in and saying they can now. 

THE COURT: I don't think that follows. As to the March 21, 1958 
date, he couldn't or didn't have sufficient information in which to for- 
mulate that opinion. That wouldn't be a bar at some future time to make 
use of it. 

172 I will deny your objection at this time. 

MR. OWEN: That letter, Your Honor-- 

THE COURT: I looked at the file myself, sir. I didn't find it. 

MR. OWEN: As I understand there was a letter to this court. By 
way of information that even with the court signing the order and granting 
the Government their request they were still unable to form any intelli- 
gent psychiatric opinion. 

THE COURT: You may be correct, but this file does not reflect 
that. If you have anything further you may bring it to the attention of the 
court. 

MR. OWEN: I object to his testimony and I wish the record to so 
reflect. 

(End of Bench Conference. ) 

' BY MR, LOUTHER: 

Q. Doctor, I think you left off at a point in telling His Honor and 
the Jury that the Defendant Niport, in your opinion, of his own will 
voluntarily was not cooperative by way of not being communicative with 
you? A. That is correct. 


—=—., 
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Q. Go ahead, sir, and tell His Honor and the Jury the rest of your 
observation. A. Well, there was no evidence of any abnormal mental 
contents such as delusions or illusory experiences either at the time he 
was admitted or during the period of his hospitalization. i 

And neither was there a history obtained from the patient of any 
abnormal malcontent at any time in the past. ! 


173 Q. You say there was no history of any abnormal content, Doctor? 


Can you translate that into -- what does that mean? A. There was no 
evidence of illusory experiences of hearing voices. No evidence of de- 
lusion or ideation, that is, abnormal ideas, such as people following him 
or being persecuted. | 

No grandios ideas such as would indicate that a person may be 
suffering from some psychotic condition. There was no disturbance in 
his affect, that is, in his emotional response to the situation that was 
existing at the time. : 

Q. Now, Doctor, did you have occasion to sit in on the Staff 
Conference which was conducted with respect to this Defendant Niport, 

I believe, on March 18, 1958 at the hospital. A. Yes. : 

Q. And will you tell His Honor and the Jury what the attitude was 
of this Defendant when he was brought into the staff conference over there? 
A. Well, his case was presented to staff conference by me. That is the 
staff of physicians were present. I presented the case. | 

I read the history, what information I had obtained from the patient 
as a result of my examination, and so on. | 

At the end of this time, which is a routine procedure, the patient 
is asked to come into the conference. He appears and the doctors talk to 
him and ask him questions and so on. | 

174 We sent for Mr. Niport and the attendant came back and said he 
had refused to come to conference. So, I went myself, personally, to 
ask him to come to conference and he told me he wasn't coming. And I 
told him this was necessary, that it was necessary that he appear before 
conference so we could make a diagnosis and get him eventually dis- 
charged from the hospital. 





88 
He said that he was not coming. He wasn't coming, and I told him 


it was necessary for him to come, so he got up and said if I goI will not 


say a word while I am there and I said make an appearance. 

He appeared in conference and after doctors, several doctors had 
asked him ten or fifteen minutes of what was his name, how old he was 
or any question he refused to answer even yes or no. 

He didn't speak a word during the entire conference which was 
quite inconsistent with his previous behavior during his hospitalization 
in that he would occasionally talk with me after much questioning. 

He was observed talking to other patients. He was seen by doctors 
on the administrative rounds, and on sick call at which time he would 
present his complaint or his questions. 

He would come and ask permission to watch television. He was 
seen playing cards which was inconsistent with his behavior that was 
apparent at the time of the admission conference. 

175 Q. Now, did you form an opinion, Doctor, as to whether or not 
Defendant Niport's refusal to answer questions when he was brought into 
staff conference on March 18,1958, was a willing and understood refusal 
on his part or was it evidence of any psychosis or psychotic condition this 
muteness of his? A. I felt as well as I think the conference felt that this 
was voluntarily controlled because we knew that he was able to talk. He 
had just spoken to me coming to conference and he had some difficulties 
on the ward that morning prior to coming to conference in which he was 
able to talk and make requests and demands. 

Q. When .you use that terminology which you just did, Doctor, 
do you mean, in your opinion, that you believe that the Defendant just 
wasn't going to talk because he wasn't going to talk or what do you mean? 
A. That he just wasn't going to talk, that he could have but he refused to. 

Q. Now, then, can you tell His Honor and the Jury during the 
period of time that this Defendant Niport was in the St. Elizabeths, did 
you, Doctor, find any evidence of any mental disease or mental defect in 
so far as this Defendant was concerned? A. I did not. 

Q. Now, then, with that in mind, sir, will you tell His Honor and 

176 the Jury whether or not based on your examination of this man over 
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in St. Elizabeths, can you tell us, do you have an opinion as to whether 
or not on December 16, 1957, the day the Tsintolas Realty Company was 
held up, do you have an opinion as to whether or not on that day this 
Defendant Niport suffered from a mental disease or mental defect? 
A. I think that would be extremely difficult to say with certainty. How- 
ever, my feelings are that had a mental disease or defect been present 


at that time he would have shown some symptom or indication on Feb- 


ruary the 24th and subsequent to that. 

Q. What you are saying if there was a disease or defect in exist- 
ence on December 16, 1957, that in your opinion you would have found 
some evidence of it during the time he was in the hospital? A. That is 
correct. ! 

THE COURT: Does that add up in your opinion that there was no 
disease or mental defect on December the 16, 1957? : 

THE WITNESS: That is my opinion, yes, sir. | 

By Mr. Lowther: ! 

Q. Now, then, Doctor, may I ask you this, please, sir. Based 
on your medical studies and your specialization in psychiatry for the 
period of time that you told the Court and the Jury that you have so 
specialized, can you tell the Court and the Jury whether or not a maso- 
chistic neurosis is a term with which you are familiar? A. Would you 

177 repeat that, please? ! 

Q. Yes. Can you tell us whether or not there is sites a thing as 
a masochistic neurosis? Is it a mental disease or a mental defect or is 
it listed in a text book as a neurosis? A. I am not familiar with the 
term according to the American Psychiatric Association Classification 
Manual. ; 

Q. Is that manual -- 

THE COURT: Wait a minute, sir. You didn't let him finish. 

THE WITNESS: I am not familiar with it according to the classi- 
fication in the American Psychiatric Association Classification Manual. 
I am not familiar with any term as such as this. : 

By Mr. Lowther: i 
Q. You mean it isn't in the manual? A. Not to my knowledge. 
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I am not familiar with it. I have never heard of the term. 

Q. Can you tell us this, Doctor? Are you familiar with the 
term neurosis? A. Yes. | 

Q. Can you say that as far as you know the term masochistic 
neurosis is not in the journal that you mentioned? A. That is correct. 

Q. Now, can you tell us too, sir, based on your background as a 
physician and a psychiatrist, there is such a thing as a masochistic 

178 trait, is there not? A. Yes. 

Q. Does that -- what does that mean, Doctor? A. Well, the 
term itself means self-inflicted injury. That a person derives some 
pleasure sensation from harming himself. 

Q. You mean cut himself or beat himself up? A. This would be 
other types of self-punishment. 

Q. That is not considered a neurosis, is it, this trait? A. Well, 
it could possibly be one of the symptoms of a neurosis, but not itself. 
It would not mean that an individual was suffering from a neurosis. It 
would only be -- you would have to consider the entire personality 
along with this. 

Q. Doctor, you recall, I believe, I spoke with you out in the cor- 
ridor during the recess taken about an hour ago? A. Yes. 

Q. And do you recall that I asked you questions as to whether or 
not you ever talked or with whom you talked, other than with the De- 
fendant Niport? Do you recall that, Doctor? A. Yes. 

Q. And who did you talk with, Doctor, other than the Defendant 
Niport during the time this Defendant was under your supervision in 
St. Elizabeths? A. You are speaking of his family? 

179 Q. Yes, lam. A. His sister and_his brother. 

Q. Now, is that the Jerome Niport who is sitting in the first row 
of spectators or here on the lefthand side as you face them? A. Yes, 
sir. 

Q. Now, then, will you tell His Honor and the Jury whether or 
not you had any conversation with Mr. Jerome Niport during the time 
this Defendant was under your supervision in St. Elizabeths, as to 
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Mr. Jerome Niport's opinion as to the presence of or lack of presence 
of mental illness on the part of his brother Milton Niport? A. Well, 
I had a lengthy interview with Mr. Niport, the brother of Milton Niport, 
and as I recall the general context of what was going on at the time in 
regards to the question about mental illness was that I had discussed the 
difficulty of getting information from the Defendant because he was un- 
cooperative. | 

His brother stated this was the same type of behavior that he dis- 
played when the lawyers first visited him in the jail and at any time in 
the past whenever he would have difficulty and things did not go ue way. 
If his immediate demands were not met it would be that he would, so to 
speak, pout or would refuse to talk to anyone. 

Q. Now, then, I want to show you, if I may, you have a copy of a 

180 letter over the signature of Dr. Winefred Overholser, dated March 
21, 1958, directed to the Clerk of this Court? A. I don’t have it with 
me. | 

Q. Are you familiar with its contents? A. Vaguely. — 

Q. Well -- May I show him the court copy, Your Honor? 

THE COURT: Yes. Mr. Owen has it. 

By Mr. Louther: 

Q. Now, this is the original of the letter. Doctor, would you take 
a moment and refresh your recollection with Your Honor's leave, please. 
Have you refreshed your memory? A. Yes, I have. : 

Q. The question I want to ask is this, sir. In part, this letter 
states, the closing part: As you will note we regret that Milton Niport's 
lack of cooperation makes it impossible for us to form a valid opinion as 
to his present mental condition or competency for trial and my question 
to you, sir, is that you have testified, as I understand your opinion, dur- 
ing the time this Defendant was over there he was mentally competent, 
is that correct? A. That is correct. | 

Q. Does this letter, sent over Dr. Overholser's signature, repre- 
sent the conclusion or say the result of the staff conference because 
this Defendant Niport wouldn't open his mouth when he got in there? 

181 What I am trying to find out, if you know, sir. What is the basis 
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for the statement in this letter that we regret that Milton Niport's lack 
of cooperation makes it impossible for us to form a valid opinion as to 
his present mental condition and competency for trial? A. Well, pos- 
sibly, if I might explain about how this admission conference works and 
the result of the letter. The case was assigned to Mr. -- Mr. Niport's 
case was assigned to me for observation, and the case studied and pre- 
sented at conference as I mentioned earlier. 

I would present the case at the admission conference. In other 
words, I was the Doctor, so to speak, assigned to this individual patient 
and was to follow him through while he was in the hospital. 

Quite naturally I was more familiar with the details of his history, 
with his behavior because it was also my job, so to speak, to observe 
his behavior on the wards as other doctors would be assigned to other 
patients. 

In addition it was my responsibility to interview relatives to obtain 
information from them concerning the patient's past history. In other 
words, the whole case was my responsibility and was to be presented at 
staff conference. 

The other doctors on the service were familiar with all the patients 
as I was familiar with the other patients, but I was more -- especially 
a doctor is more familiar with the case that he is assigned than he is 

182 with the patients that the other doctors have assigned to them. 

As a result when admission conference takes place all the doctors 
are present but the doctor who has interviewed the patient a number of 
times, has obtained background history, is much more familiar with 


\ 
the patient than any of the other doctors present. 


As a result of that the other doctors may have the patient -- he 
appears in conference and refuses to speak a word. They have difficulty 
in forming an opinion as to what his difficulty is because this is the most 
detail examination that they would have conducted of this individual. 

However, I had conducted prior to admission conference over a 
period of three weeks several interviews both with the patient and ob- 
served his behavior and reached my own opinion. 
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However, at admission conference a letter is only -- the admis- 


sion conference reaches a diagnosis when a majority of the conference 
is of this opinion and this particular admission conference, the majority 
that were there, they were not familiar enough with his case to obtain 
any information from him during conference and as a result could not 
reach an opinion and because of this the letter was written, because of 
his uncooperativeness were unable to obtain an opinion as to his condi- 
tion. ! 
183 MR. LOWTHER: No further questions. 
THE COURT: Doctor, how long was he in the hospital under your 
supervision or whatever you call it? | 
THE WITNESS: He was admitted on February the 24 and dis- 
charged April the 3d. I think prior to admission conference he had been 
there approximately, I would say, twenty five days. Approximately a 
month. | 
THE COURT: But he was actually under your supervision from 
February 24 to April 3, sir? 
THE WITNESS: Yes. 
THE COURT: Mr. Owen? 
CROSS EXAMINATION 
BY MR. OWEN: | 
Q. Doctor, is there an S on the end of your name? A.. Yes, sir. 
Q. Now, you do know, do you not, Doctor, that Milton Niport the 
Defendant here, was sufficiently suspected of being mentally defective 
by the government or the government lawyers or the District Attorney 
of this jurisdiction? That the District Attorney thought it would be best 
to send him over to St. Elizabeths, as an expert in the field, to’ give an 
advisory opinion to this court ? 
MR. LOWTHER: Just a minute. 
THE COURT: Let me see the file a minute, please. 
Suppose you come to the bench. 
184 (Bench Conference.) 


MR. LOWTHER: I may inform the court I was advised by Mr. 
Titus, to whom this case was first assigned, that when he was advised 
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by Mr. William Owen that the Defendant had been examined by Dr. 
Miller, Mr. Titus moved that the Defendant be committed for com- “y 
petency to be determined. 





He was anticipating the defense of unsoundness of mind. That is 
the reason for the motion. It was not because Harold Titus or the gov- 
ernment or the U. S. District Attorney had any feeling that the man was 
of unsound mind, as I understand it. 

THE COURT: What was the date, sir? 

MR. LOWTHER: I don't recall the date, sir. # 

THE COURT: It doesn't show on here. 

MR. OWEN: When I was first retained in this case -- 

THE COURT: When was that? 

MR. OWEN: I don't remember the date. I conferred with him 
personally. This was a serious question in my mind as to the defense 
to be offered. I felt that he was mentally defective. 

Now, he conferred with me and I was not -- it was not my opinion 
that he was sufficiently defective, unable to stand trial but I did not and 
do not believe that he was a criminal responsible for the felonious act 
that he committed. 

Out of courtesy to the District Attorney's office, so there would 

185 be no chance of misunderstanding I called the District Attorney's 
Office, the District Attorney who would be handling the case and I spoke * 
to Mr. Harold Titus by way of telephone. 

I said I do not believe there is any legal compulsion to require 
me to enter a plea of not guilty by reason of insanity or to notify anyone 
of the anticipated nature of the defense, but only out of courtesy was I 
calling to suggest that that may well be the defense and I was going to 


get my mental opinion. I was going to get some expert views on it. . 
The Government then requested that this man be sent to St. 

Elizabeths to see whether or not he was mentally competent to stand 

trial. 


In my Opinion he was. 
THE COURT: It doesn't say here. 
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MR. STEIN: The motion -- 

MR. OWEN: Well, the transcript is pretty clear. I clearly 
announced before the Judge that heard the motion that I had no: request. 
Was making no request and Mr. Titus' -- the government type written 
order that was submitted -- ! 

THE COURT: All I am saying here is that it is frequently done 
when it is in the interest of the Defendant, and, of course, I do! that my- 
self repeatedly in the interest of saving time of counsel from coming 
back to court. There is no real significance to that really. | 

If I understand you correctly, Mr. Owen, when you say you advised 

186 Mr. Titus that you were going to have a defense -- 

MR. OWEN: That there was some question in my mind -- 

THE COURT: And subsequent thereto this request was made by 
the government? I don't think it makes any difference. i 

MR. OWEN: No, not this, but this Doctor would raise the tame al 
cation that -- 

MR. LOWTHER: Mr. Titus thought the man was of sound mind, 
but he wanted confirmation. | 

THE COURT: You put him on notice and he was trying to peer 
the fact. | 

MR. OWEN: Yes. ! 

THE COURT: Let's make it that way, then. 

(End of Bench Conference.) | 

THE COURT: Ladies and Gentlemen, Counsel have stipulated 
that the question on the form -- that it should have been was to the 
effect that Mr. Titus had been put on notice by Mr. Owen, Counsel for 
the Defendant that he might, and correct me if I am in error, that he 
might raise the defense of insanity in the case and asa consequence 
and subsequent thereto Mr. Titus did request that a mental examination 
be had. Is that right, Mr. Owen? | 

MR. OWEN: I think it should be added, Your Honor, it was out of 
courtesy by Defense Counsel. i 

THE COURT: Yes. So the government would not be tere mad 
surprise. 
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| 187 MR. LOWTHER: I stipulate, Your Honor. I think the Jury might 
be interested to know who Mr. Titus is. 

THE COURT: I think we can stipulate that, Mr. Owen? 

MR. OWEN: All right. | 

THE COURT: Mr. Titus happens to be the District Attorney who 
handled this case in the first instance and Mr. Owen told him that the 
Defense might be, he had not determined that it might be insanity and 
as a consequence then or sequence thereto Mr. Titus did cause, if I 
understand correctly, this examination to be made. Is that right, sir? 

MR. OWEN: Yes, sir. 

THE COURT: All right. Now, you will understand the question 
propounded to the Doctor in that light. 

MR. OWEN: To rephrase it. 

BY MR. OWEN: 

Q. You understand that this man was sent over to you experts at 
St. Elizabeths, mental experts, with a request from the Government 
attorneys to determine his mental condition and capacity. Did you not 
know that? A. Yes, I knew that. 

188 Q. And you also know, do you not -- 

MR. LOWTHER: I think that the court objected to the question 
propounded, Your Honor. The court record shows an order of the Judge 
of this court sending the Defendant over. 

THE COURT: That is correct, Ladies and Gentlemen. The 
Defendant was sent as a result of the talk between Mr. Owen and Mr. 
Titus on a court order which happened to be signed by Judge Laws of 
this court. 

MR. OWEN: The Judge of the court felt there was sufficient merit 
to require that this man be held up before trial long enough to have a 
mental inquisition at the hospital and so signed the order, as I under- 
stand it. 

THE COURT: I stated to you that I have signed and, Mr. Owen, 
as you know rightly that he didn't think it was a frivolous request or he 
wouldn't certainly have done it. 
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If there was to be a defense of insanity in the case, the test came 
as quickly as possible whether the man be sane or insane. That is the 
true picture, isn't it? | 

MR. OWEN: Yes, Your Honor. Just exactly. , 

BY MR. OWEN: | 

Q. Now, did there come a time when this Niport fellow came over 
for you all to find out his mental condition? A. Yes. He was i admitted 
to St. Elizabeths on February 24, 1958. 

189 Q. What building was he brought to for you all to oa his 
mental condition upon order of this court? A. He was admitted, as all 
admissions to this service are routinely admitted, to the maximum 
security division. : 

Q. That is referred to as Howard Hall? A. Yes, it is. 

Q. Now, did there come a time -- ! 

THE COURT: Excuse me, Mr. Owen. These Ladies and Gentle- 
men don't know what Howard Hall is. Doctor, Howard Hall is where 
people who are charged with a crime are sent, and this man had been 
charged and it automatically followed that he went there ? | 

THE WITNESS: That is right, but not necessarily because of his 
behavior. Anybody who has criminal charges, any male who has 
criminal charges is routinely admitted to Howard Hall. | 

BY MR. OWEN: 


Q. When you say maximum security, you mean big iron doors 
and bars, is that correct? A. I don't think -- probably one iron door 
probably in the building. There is a large wall around the building. 

Q. Like around a castle and a guarded door, is that right ? 

A. There is an attendant at the door. He lets you in and out. | 
190 Q. And how many doors do you say you go through to confer with 


a client there or to get in where the patients are, sir? A. I don't know 
of but one iron door. ! 

Q. How about steel doors? A. Well, they are on all of; the 
windows. Steel bars on the windows, but the other doors are screened 
doors on the inside of the building. 
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Q. Now, after this man was sent over there for you all to find 


out his mental condition, or his mental competency, did there come a “ 
time when the court was notified that you could not come to a valid 
opinion as to his mental condition? 

MR. LOWTHER: Just a minute. 

THE COURT: You are asking whether he or whether the hospital 


consultation groups -- I think he has explained that. ik 
MR. OWEN: I am asking, sir, whether or not he is aware that 
St. Elizabeths Mental Hospital which, of course, is a large organization . 


notified this court over the technical signature of its superintendent, 

Dr. verholser, that it was absolutely impossible to come to an intelli- 

gent or, I believe the word is, valid opinion as to his mental condition? 
MR. LOWTHER: If the court please, again I will object to that 

question. This Doctor has explained the significance of that letter. 
THE COURT: I will let you read the letter. 


191 MR. OWEN: I am asking him for an explanation, whether he knows 


such a notification was sent back to this court. 

THE COURT: I will take judicial notice of it and if you want to 
you may read it. 

MR. OWEN: Yes, sir, I know that, Your Honor. I want to know 
whether he has personal knowledge of it. 

THE WITNESS: I just read it a little bit ago. 

BY MR. OWEN: 

Q. You have personal knowledge of it, I mean, before a little bit 
ago? A. Yes. 

Q. Did you have personal knowledge of it at or about the time it 
was sent on March 21, 1958? A. I had personal knowledge that a 
letter similar to this would be, but not the exact wording. I did not 
know what the exact wording would be. The admission conference on 
March 18, 1958, I was aware of what the decision was going to be and 
what the letter -- similar letter would be such as this. 

Q. Did you notify your superiors or Dr. Winfred Overholser or 
anyone that you could arrive at a valid opinion? That you would arrive 


; 
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at a valid opinion as an expert psychiatrist as to this man's mental 
condition and thereby help the court in the request that they made to 
St. Elizabeths? A. I notify Dr. Overholser ? 
MR. OWEN: Will you read the question to the witness, please ? ? 
192 THE COURT: Did Dr. Overholser know your opinion? ! 
THE WITNESS: Dr. Overholser was not even at the admission 
conference, Your Honor. 
MR. OWEN: I would like to have the question read to the witness 
as propounded. ! 
THE COURT: Can't you restate it in the interest of time? 
BY MR. OWEN: : 

Q. I would like to know whether or not you, at the time a letter 
came from St. Elizabeths, that you were all not able to arrive at an 
intelligent or valid conclusion? | 

Had you told any one of your superiors or Dr. Overholser or any 
of your associates that you, as an expert psychiatrist, could arrive at 
a valid or intelligent conclusion as to his mental condition ? A. Cer- 
tainly I expressed my views at admission conference, what my opinion 


was to the doctors who were present. 


Q. You are sure that you told the other doctors at this conference 


that in your opinion this man was of sound mind and competent to stand 
trial, is that right? A. Iam sure that I expressed my views, | lead as 
he was without mental disorder. I don't know the exact wording that I 
used at that time. 
Q. So therefore, this letter from St. Elizabeths, stating | that they 
193 were without ability to arrive at a conclusion as to his mental 
illness, was not your opinion at all? i 
You felt that they could arrive or that you could arrive at an 
opinion. | 
THE COURT: Would you mind, sir. You got two things there. 
He said that he could and did arrive at an opinion. He-said that they 
did not and would not because the Defendant would not cooperate. 


THE WITNESS: That is correct. 
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BY MR. OWEN: 

Q. Now, were you asked at this conference whether or not you . 
had an -- as an expert assigned to this case and in charge of this 
particular case, whether you had arrived at a valid opinion as to his 
competency? A. Iam sure that I was asked my opinion as everyone 
in conference. 

Q. Would you say it was disregarded. « 

MR. LOWTHER: Objected to. 

THE COURT: I don't know what you mean by disregarded. 

MR. OWEN: Well, apparently the letter came out that they could 
not arrive at a valid conclusion. 

THE COURT: Do you want the letter in evidence? 

MR. OWEN: Yes. 

THE COURT: The letter will be in evidence. 

194 You read it and I think you had as complete an explanation by the 
Doctor as he could possibly give you. 
Do you want it marked right now, if you want to, you may. 
MR. OWEN: Not right now. 
BY MR. OWEN: 

Q. Now, when were you first contacted by the Assistant District’ 
Attorney concerning this case and your possible testimony in this case? 
A. I don't recall the exact date. I would estimate it about ten days or 
two weeks ago, probably. I was phoned and asked over the telephone 
that. 

Q. Was it by Mr. Lowther or another Assistant District Attorney ? 
A. It was Mr. Lowther. 

Q. And you had not spoken to any other Assistant District 
Attorney before that? A. To my knowledge I had not. 

Q. Is the name Harold Titus familiar? A. I know the name, but 
I don't recall ever having spoken to him in regards to the case. | 

Q. Now, during that conference, did you tell him that you could 
sit on the witness stand in this trial as a mental expert and testify that 
you could give a valid opinion as to this man's mental condition both at 
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the time of the stay at St. Elizabeths and also at the time of the alleged 
195 crime in December of last year? A. Well, this is not the way 

the admission conference with doctors is handled. I am not your ee 

Q. That is not the question. : 

THE COURT: Excuse me. You stated that you received, I think 
you said, a telephone call about ten days or two weeks ago aii you to 
testify in this case. Is that correct, sir? 


THE WITNESS: Yes, sir. 
THE COURT: All right. Where do you go from there, Mr. Owen? 
BY MR. OWEN: | 
Q. Now, I want to know whether or not in that conversation over 
the telephone -- A. Oh, I thought you meant at the admission ai 
Q. -- conversation over the telephone with Mr. Lowther, whether 


or not you told him that you could come into court and testify under oath 
that you had arrived at a valid opinion and could testify that Mr. Niport 
was mentally competent at the time of the St. Elizabeths stay and also 
prior to that in December of last year? A. I think -- there are so 
many questions involved in this one question. I talked with Mr: -- 

Q. What did he call youfor? A. To ask me what my opinion 

196 was in regard to Mr. Niport. 

Q. And what opinion did you give him? A. I think he asked Dr. 
Cody and Dr. Cody said I was more familiar with Mr. Niport's : case 
and -- ! 

Q. Iam not asking what he said to Mr. Cody. 

THE COURT: Now, understand. When he was talking to you what 
your opinion was. 

THE WITNESS: That he was without mental disorder. 

THE COURT: You gave him that as your opinion. 

THE WITNESS: That was my opinion not the hospital's opinion, 
but this was my opinion. i 

BY MR. OWEN: : 
Q. Your personal opinion? A. Yes. 
Q. As an agent of the hospital or as an individual mental expert? 
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THE COURT: I think we have to assume as a psychiatrist and 
doctor that that was the basis for your opinion, isn't that correct, 
Doctor ? 

THE WITNESS: Yes, sir, that is the basis. 

BY MR. OWEN: 

Q. And did he, the Assistant District Attorney, at that time sug- 

gest that he would like for you to so testify in the trial of this case? 
197 A. He told me he was going to subpoena me, that I would have to, 
but not would I, but that I was going to be subpoenaed. 

Q. Now, did he discuss with you at that time this letter that had 
already been sent over your signature or rather your superior's signa- 
ture, that in fact you allcould not arrive at a conclusion or a valid 
intelligent opinion? A. We didn't discuss the letter. I knew the letter 
had been sent. 

Q. Did you suggest how you would correct the apparent incon- 
sistency ? 

THE COURT: Now, Ladies and Gentlemen, you will ignore that. 

In any event it would be for you to determine all issues of fact 
and testimony adduced, not what Counsel says, or what the Court has 
said or either counsel. 

You are going to make those determinations yourself from the 
facts in the case. 

MR. OWEN: May we approach the bench, Your Honor? 

THE COURT: Yes, sir. 

(Bench conference.) 

MR. STEIN: Not to over lay this point, but I understand that the 
statute under which this man was committed for observation requires 
the superintendent of St. Elizabeths Hospital to inform the Clerk of this 
Court as to any action they have taken or any findings they have come 

198 to and also at the same time it is my understanding that defense 
counsel had a right to see that letter, to formulate their defense. 


Now, for the first time this afternoon they have presented in this 
court an oral opinion, inconsistent with the spokesman of the hospital 
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and I want to say a deliberate attempt, I think, and it at least - the 
question in my mind as to the moral involved. : 

THE COURT: It comes as a surprise to the court. As a | patter 
of fact, it is totally unnecessary for me to say anything of that sort. I 
knew nothing in the world that this letter was in the file. 3 

I know they were diligent and Mr. Stein is diligent in the fact of 
the matters. : 

MR. STEIN: Well, this -- 

THE COURT: Will you let me finish? 

The District Attorney's office had been put on notice that there 
would be a defense of possibly -- probably a defense of insanity or the 
government would have been very derelict if they had not ordered an 
examination to be made. : 

MR. STEIN: My point is this: That the defense was taken by 
surprise. They are saying now what was reflected in the letter was 
incorrect. That there was a -- the letter was filed in the - and was 
part of the record of this case. | 

Now, we understand that the conclusions reached in this letter 
were incorrect. 


199 THE COURT: I don't agree with you. I think it is absolutely 


correct and is very clearly shown what the differences were. | 

MR. OWEN: Then we would ask leave to subpoena the author of 
this letter, Dr. Winfred Overholser, to find out how he hanpens to state 
that it was impossible to arrive at an opinion of his mental condition 
when one of his doctors did arrive at an opinion of his mental condition. 

THE COURT: You have that right, sir. Would you like to? 

But let's do this: Let's get on with this witness. This is another 
matter. It is now a quarter to five. I think we had better finish this 
witness. 

MR. OWEN: What I would like to suggest, Your Honor, is that the 
author of this letter be made available without making it compulsory by 
the court. 

MR. LOWTHER: I will certainly find out who the author of the 
letter was. I will go down tonight and then notify Mr. Owen. 
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THE COURT: Let's finish with this witness. 

(End of Bench Conference. ) 

BY MR. OWEN: 

Q. Now, Dr. Owens, I believe you said that you gave this mana 
physical examination when he first came in. Is that right? A. Yes, he 
was. | 

200 Q. But you had difficulty giving him a mental examination? 
A. Acomplete mental examination, that is correct. | 

Q. Was he) cooperative in the physical? A. Yes. 

Q. But you say he was uncooperative in the mental examination? 
A. That is correct. . 

Q. Would you say that there was a certain resistance there? 

A. Well, he was uncooperative. If you call it resistance -- 

Q. Doctor, as a psychiatrist and having engaged in private prac- 
tice, is it not true that in the average person suffering from emotional 
disorders, such as perhaps as some member of this jury-- 

THE COURT: I don't think we better charge this jury with suf- 
fering from any mental disorder, sir. 

MR. OWEN: Well, mental illness, of course, has become some- 
thing that it wasn’t some years ago. 

THE COURT: I don't know, sir. 

BY MR. OWEN: 

Q. Is there not, Doctor, a certain resistance within a person to-- 

a normal resistance to resist psychotherapy or an psychiatric investi- 
201 gation? A. Well, a majority of individuals, who seek psychiatric 
help, seek it voluntarily. 

Now, after a person has begun treatment there is a resistance to 
revealing individual facets of his lifes history, past history, but the 
actual going to the psychiatrist -- most people go to a psychiatrist to 
talk about their problems. 

Q. And you deny as an expert in the field that there is any well 
recognized situation whereby it is known that emotionally disturbed 
people continue to resist curing their emotional disorder, continue to 
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put it off, continue to postpone? A. No, I am not saying that at all. 
Q. You do know that there is such a well understood principle 
either under Freudor more modern concepts, do you not? A, By the 
fact that people are committed to mental hospitals by courts is indica- 


tive they are not volunteering to go. 

THE COURT: Some are and some are not? 

THE WITNESS: Yes. Both ways. 

BY MR. OWEN: ! 

Q. So, often you meet resistance, do you not? A. You do. 

Q. Often it is normal for a psychiatrist to run into a situation 

202 where he meets resistance to treat, is that right? A. That is right. 

Q. Now, I believe you said that you didn't know what a masochistic 
neurosis -- 3 

MR. LOUTHER: That was not the Doctor's answer at all. 

BY MR. OWEN: : 

Q. Well, let me ask the Doctor. Do you know what a masochistic 
neurosis-- A. Well, quite frankly I have never heard the two terms used 
together. Now, there are neurotic individuals who have a masochistic 
trend or traits, but according to the American Psychiatric Association 
Classification Manual there are six different types papihcnantoels, 
and a masochistic type is not listed. a 4 

Q. Have you ever heard of a neurotic person with an exaggerated 
masochistic tendency? A. I have heard of a neurotic. Neurotic persons 
with a masochistic tendency, psychotic persons with the personality dis- 
orders with it and so-called normal persons that have certain traits. 

Q. So you fully understand what is meant if a person tells you 
that they are suffering from a masochistic type of neurosis ? | A. No. 

203 Q. Would you understand what they meant if they said a neurosis 
with a masochistic trait? A. I would think that they had a neurotic 
condition and a person who was -- well, with masochistic symptoms. 

Q. Now, what is masochism? What does masochistic mean? 

A. Well, as I explained briefly a short while ago it is an individual 
who derives some type of pleasure from inflicting self-punishment or 
punishing himself, either. Emotional, punished by physical cruelty or 
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by some way punishing himself. 

Q. For instance, Doctor, getting himself in jail would be one way, 
wouldn't it? A. Well, it could. 

Q. For instance getting himself held up to ridicule, would that 
be one way? A. It is possible. 

Q. Is it not possible for a person to develop masochistic traits 
and to punish himself and to get himself in trouble in order to get a 
pleasure because by that it hurts someone else? A. Would you repeat 
the question, I didn't exactly follow it. 

Q. Is it not possible. for a neurotic personality to develop 
masochistic traits because by so hurting himself he hurts another or 

203-A others? A. Then that would not be masochism. ‘It is hurting 
someone else. The definition itself is self-punishment, not punishing 
someone else. That would be sadistic or sadism. 

Q. All right. Suppose he gets a pleasure out of hurting someone 
else? A. Then this is some form of sadism. 

Q. And suppose that the only way he finds he can hurt other per- 
sons by in fact hurting himself, holding himself up to ridicule-- A. Then 
this would be both sadism and masochism which frequently go hand in hand. 

Q. That would be a neurosis with overtones of both masochism 
and sadism, is that right? A. I don't know, but if you can't diagnose 
an individual from one symptom-- 

Q. Well, let me give you a hypothetical case, or let me ask you 
first how many symptoms did it take for you to diagnosis this case? 

A. Well, I didn't see any symptoms present and that is the reason I 
diagnosed it without mental disorder. I arrived at my opinion without 
mental disorder. 

Q. But so far as you know and deep inside his emotional structure 
he could be very ill, could he not? A. In my opinion he was not. 

Q. Now, was he on your ward all of the time he was over at St. 

204 Elizabeths? A. Well, wards are not assigned to doctors. Speci- 
fic doctors do not have specific wards assigned to them. 

Q. Was he in any other ward besides Howard Hall at St. Elizabeths ? 


i 
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A. No, he was in Howard Hall the entire time he was there. | 
THE COURT: Excuse me. Was he your patient throughout that 
time, assigned to you? 
THE WITNESS: Yes, he was assigned to me for observation and 


! 


study. Other doctors saw him too, but principally I was the one responsi- 
ble for this individual. ! 
BY MR. OWEN: : 

Q. Now, you say that originally he was cooperative in this 
physical examination ? : 

THE COURT: Don't let's repeat, please. 

BY MR. OWEN: ! 

Q. Do you know -- and then you say later he was uncooperative? 

Do you know whether anyone did anything -- 

THE COURT: Now, Mr. Owen's, excuse me a minute. You are 
making that sort of double barreled. : 

Now, Doctor, and correct me if Iam wrong, because I think the 
jury should understand this. You say that he was cooperative in the 
physical examination but was uncooperative at the time of the consul- 
tation in so far as the mental examination was concerned? 

205 THE WITNESS: That is correct. : 
BY MR. OWEN: | 

Q. Now, do you know if anyone mistreated him in any way or dis- 
turbed him mentally in any way in the interim period to cause him to 
become so emggeratedly resistive or recalcitrant? A. I recall some 
report that he either -- one of the doctors had been called or someone 
had stopped by or he had complained that he was being punished. Iam 
thinking now, to the best I can remember it was a lawyer that had 
called and said he had been punished, which was entirely incorrect. 

At the time he was -- I recall that the other patients on the ward 
had requested that he be moved because he was demanding and instructing 
them how they were to do and I think the report mentioned that he was 
arrogant and belligerent and the other patients had come in and requested 
that he be moved off that ward because he couldn't get along with them. 
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Q. Now, the inability to adjust, such as you described, that 
would indicate a maladjustment emotionally? A. Well, it could but it-- 

Q. That institutional difficulties such as you are describing, 
doesn't that in and of itself indicate some sort of emotional disturbance, 
isn't that the first thing that a doctor looks to over at St. Elizabeths? 

206 A. I don't know that this is the first thing. At least this is part 
of his total picture and it may be indicative and further evidence of some 
mental iliness but it in itself does not mean that a person is mentally ill 
because he demands his immediate needs, that they be immediately 
satisfied. 

Q. Is it not a fact, sir, that he was transferred to a ward of 
extremely disturbed or a section of extremely disturbed mental patients, 
and all of his liberties taken away from him? A. He was transferred 
down to Howard Hall 4 which is a ward which is certainly not the most 
disturbed, but -- 

Q. What ward had he been on before? A. He had been on ward 
five. 


Q. What type of ward is Howard Hall? A. It is the admission 
ward where all new admissions are admitted to that ward and usually re- 
main there for several weeks until a vacancy occurs and we can decide 
where they would adjust, what ward this individual would adjust best to 
and then they are transferred from that ward. 

Q. And the worst ones are transferred down to ward4? That is 


the ward you say-- 
THE COURT: Excuse me. He said it was not the worst ward. 
BY MR. OWEN: 
Q. Is it next to the worst? A. Well, we don't have them graded 
207 worse, bad and not so bad and medium. 

Q. Well, let’s say disturbed and less disturbed and privileged and 
less privileged? A. Well, ward five is the admission ward. Six and seven 
are the privileged wards. Ward eight is, well, some real -- it depends 
on the individual. Ward four is the same way. Ward one is a very dis- 
turbed ward. 
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Q. Now, was this man transferred to a ward where the patients 

are not very disturbed? A. Some of them are disturbed on ward four. 
Some are not. As it frequently happens on the privileged wards an indi- 
vidual who is disturbed but it is also an individual that is adjusting satis- 
factorily that he gets along and is permitted to remain on these privileged 
wards. | 
Q. Doctor, if you had a patient come in over there and decided 

that he is not mentally ill as you say you did in this case, wouldn't you 

put him on a ward where they were the less mentally ill as the normal 

routine? A. Well, you see when a patient is admitted we don't make a 

decision right then what is going to happen to them. He is admitted and 

observed and usually remains on the admission ward for several weeks 

or several months until we make this decision. | 

A person can be difficult to get along with and not mentally ill. 

208 And if an individual who is such as we are speaking of is demanding 

and arrogant to such an extent, not getting along with other patients and 


they make a request that he be removed we don't send him to the pri- 


vileged ward then. 

Q. Now, then, how do you explain his demanding and arrogancy 
that you seemed to have repeated here several times as a psychiatrist ? 
How do you explain that? A. Well, I think this is a pattern that has gone 
on throughout his life. This is not something that just started when he 
was admitted to St. Elizabeths. The history so indicated that this has 
been the pattern that has developed and progressed sata cicaad the patient's 
life, even in childhood. 

Q. And would you say that it is normal or abnormal? A. I don't 
know. I think you would have to give me what you mean by normal and 
abnormal. 3 

Q. Well, I think you are better qualified, Doctor, to tell me what 
normal and abnormal means. A. I feel that we both have maybe dif- 
ferent opinions about this. So I will know, when I answer your question, 
if possible, if you can define what you mean by normal then I can answer 
it according to those terms. 
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Q. Wouldn't such a manifestation be an indication of a neurotic 
emotional structure? A. They could be, but not because these traits 
are present. It doesn't mean everybody that has this trait is a neurotic 
individual. 

2092 Q. Welj, what did you find in this man to counteract. these facts 
that indicate that he could be emotionally disturbed? 

THE COURT: I think he stated that he found no symptoms of any- 
thing abnormal and therefore concluded he was of sound mind. Is that 
correct, sir? 

THE WITNESS: Yes, sir. That is correct. 

BY MR. OWENS: 

Q. Now, there was no affirmative conduct that indicated to you or 
a negative view that he was emotionally ill, is that correct? A. That is-- 

MR. LOUTHER: Just a minute, if the Court please. I must con- 
fess I am going to object to that because I don't understand affirmative 
negative conduct. I can't quite get that. 

MR. OWEN: Well, I believe this Doctor has-- 

THE COURT: Suppose you reframe the question, sir. 

BY MR. OWEN: 

Q. Let me clear it up this way. 

I believe that you mentioned that you saw him playing cards with 
other patients at this mental hospital? A. Yes. 

Q. ‘Now, did you see him doing anything else? A. I saw him in 
discussion with other patients, talking. to them. 

210; Q. Did you overhear the conversation? A. No, I did not. 

Q. You wouldn't know whether they were planning to overthrow 
the Government or whether they were talking about the weather, would 
you? 

THE COURT: If he didn't hear them he certainly wouldn't. 

BY MR. OWEN: 


Q. Now, do mentally unstable persons at the hospital there, 
persons you do think are emotionally ill play cards? A. Yes, they do. 

Q. So seeing him play cards doesn't necessarily mean that he is 
without emotional illnesses, does it? A. I didn't have reference to that. 
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That was one of the things that he could be cooperative and told, if he so 


desired, which was an indication to me this was a voluntary thing on 
his part, not something that he was controlled by mentally, but it was 
something he did not want to talk about. He wouldn't talk about it. 

Q. Now, I believe you said that this grown man pouted. . that 
the word you used? A. I didn't say that. 3 

Q. Well, that is my notes. A. I said his brother gave me this 
information. 

211 Q. I thought you said that he refused to talk and vented | 

THE COURT: His brother so stated to him and he recited it here. 

THE WITNESS: In my conversation, I think it was in regards 
whether the brother felt he was mentally ill or not that I had discussed 
his present situation with his brother when he was at the hospital and he 
stated that this was the usual type of behavior that he usually displayed 
whenever it did not go his way, his demands were not met and whatever 
he wanted and he didn't get it, he would get mad and pout. : 

Q. Now, there -- was there anything from the background or de- 
tails that his brother told you at the hospital which led you to this con- 
clusion that he was not emotionally disturbed? A. Well, the information 
received from his brother as well as all the other information, the Oob- 
servation and study and this examination that we made, all of it goes into 
arriving at an opinion and I am sure the brother's information, as well 
as the information that we had from the Army as well as information 
from his sister and from our own studies and observations this all goes 
into my arriving at my opinion. | 

Q. You knew that he had psychiatric treatment in the past, did you 
not, Doctor? A. I think his brother reported that to me that he had been 
examined by a psychiatrist in his early teens or somewhere along there. 

212 Q. And you did understand that the conclusion of that particular 
expert, at that time, was that he was emotionally ill or mentally sick, 
did you not ? 

MR. LOUTHER: There is no such evidence in the case. : 

THE COURT: I will let him answer. Did you have any such infor- 
mation? 





THE WITNESS: No. 
BY MR. OWEN: 

Q. What did the brother tell you about this psychiatrist who ex- 
amined your patient? A. Well, as well as I recall what he said about 
Mr. Niport was that he had been seen by a psychiatrist in his early 
teens or ten or twelve or fourteen years of age, something on that order, 
and the psychiatrist told them something like there was not much they 
could do for him but he would get worse. 

Q. But you didn't think he was very bad off when you saw him? 

THE COURT: You said in your opinion he was of sound mind, sir? 

THE WITNESS: Yes, sir. 

BY MR, OWEN: 

Q. Now, Doctor, do you think you could have come to a better 
opinion if this man had cooperated with you and had been completely 
frank with you and liberal in every way? A. Well, I don't know whether 
I could have come to a better opinion. I feel it would have been easier 

213 to arrive at my opinion had he been more cooperative and to be 
perfectly honest shall we say that-- 

Q. You would be more sure? 

THE COURT: Let him finish, please. 

THE WITNESS: There would have been a lesser degree of possi- 
bility of error. 

BY MR. OWEN: 

Q. Suppose I were to tell you that a psychiatrist with say twice 
as much experience in the field as you have-- 

THE COURT: I will sustain the objection to that. 

Ladies and Gentlemen, you do your own multiplying and adding 
not Mr. Owen's please. You remember the evidence in the case. 

BY MR. OWEN: 

Q. Suppose I were to tell you, sir, that another psychiatrist had 
been abie to get him to cooperate as you could not, and had complete 
exploration to his own satisfaction and came to a different conclusion 
than what you say you came to, would that or does that have any effect 
whatsoever on your opinion based on no affirmative facts-- 
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MR. LOUTHER: Just a minute, if the Court please. 
BY MR. OWEN: ! 
Q. -- or based on whatever your opinion is based on? Let me 
put this that way. Does that effect your opinion? A. No, I don't think 
214 that it would because at admission conference there were several 
doctors there who were unable to express an opinion and I don't think 
the fact that someone else foundhim mentally ill or someone else found 
him not mentally ill, it is not going to influence my opinion because I 
arrived at my opinion on the basis of my examination and study and 
understanding of Mr. Niport, not what somebody else told me. 

Q. Yes. ! 

Do not doctors specializing in psychiatry use the process of con- 
sultation, say, on the old principle that two heads are better than one or 
two doctors views are better than one? A. Well, I think that--quite 
often we have consultations. 


Q. Don't you think that is valuable in assisting you or any 


psychiatrist to arrive at a definite conclusion as to mental illness ? A. 
I think it is helpful, yes. 

Q. Now, did you take any notes at all in regard to what you saw 
or didn't see Mr. Niport do? A. I don't follow what you mean about notes. 

Q. You tell me that you observed him and as an expert you came 
to the conclusion that there wasn't a thing wrong with his mind so far as 
mental illness is concerned, isn't that what you said? A. That is not 

215 exactly what I said. | 

Q. You said he was not emotionally ill. A. Without mental dis- 
order. : 

Q. Now, did you take any notes of any of these factors or in- 
stances that caused you to come to that conclusion, Doctor? A You 
mean mental or written or what? 

Q. Written? A. Well, certainly like the day he was admitted I 
took all types of notes and these notes are subsequently dictated into a 
dictaphone and transcribed by a secretary and placed in the patient's 
chart, in his hospital record. So notes are taken and notes are > also kept 
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by ward personnel and nurses and attendants on the ward. 

Q. When is it that you first came to the conclusion that this man 
was without emotional iliness? A. Well, actually this is not something 
that you see and come to the decision at 2:00 p.m. on February the 28th. ‘ 
You arrive at this decision as to whether a person is mentally ill and . 
what type of mental illness he may have or if he is without mental dis- 
order over a period of observing and studying the individual and it is 
not something you suddenly arrive at. 

It is something that comes about over a period of hours and days 
and weeks after study and then you arrive at your opinion and I am not 
actually sure of the exact date that I did arrive at this opinion. 


216 Q. Are you sure that you did arrive at this definite expert opinion 
prior to the writing of the letter from St. Elizabeths? A. Well, itis i 
nearly always necessary that prior to the admission conference which 
occured on this particular case on March 18, 1958, that the Doctor who 
is presenting the case usually has arrived at an opinion. 

Q. No. Iam asking you if you had arrived at this definite opinion ? 

THE COURT: He said he had as of the 18th. 

BY MR. OWEN: “ 

Q. Now, had you arrived at it by the time that the conference you 
claim was held at St. Elizabeths? 

THE COURT: That is what he stated. 

MR. OWEN: Then he didn't answer my question. I would like to 
ask it again. 

THE COURT: I don't think you listen, sir. He said it is definitely 
the practice that the doctor who is charged with the responsibility of the 
case formulate their opinion prior to being presented at a mental con- 
ference. Is that right, Doctor? 

THE WITNESS: Usually that is the case. 

THE COURT: And the fact is, if I understood you correctly, as 
of the 18th, the date of the conference in this case, you had formulated 

217 an opinion? 

THE WITNESS: That is right. 
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> MR. OWEN: Well, my question was whether or not he had for- 
mulated an opinion prior to the time the letter was written. | 
THE COURT: I think that is a mathematical certainty, the letter 
being dated March 21. He stated he formulated an opinion on March 
the 18th. 3 
BY MR. OWEN: 
Q. Did you make any notes in the jacket of this man's case at 
- St. Elizabeths that you as his doctor, he was assigned to you, had come 
to the conclusion that he was not emotionally ill or was without any men- 
tal disorder? A. I would think this is not the routine procedure. 
Q. Iam not asking you that. A. I did not take -- a kool 
procedure which is not routinely done. 
Q. Do you not maintain reports and progress and so forth of 
your patients and submit those to your superiors and keep them in your 
clients file? A. There are two different records on the patient. One is 
a nursing report where these notes are kept by nurses and attendants. 
The doctors take all of these notes, either written, verbally taken down 
in their own handwriting or given notes by other doctors or say a note 
will be left on your desk that something happened to the patient. 
218 You also make mental notes. All of this then is consolidated 
together and is dictated a week or several days prior to the patient going 
’ to this admission conference and then this dictation is typewritten and it 
4 is all put into the individuals record then. ! 
The scratch notes and scratch pads are not incorporated into it. 
Q. Now, did you bring those records with you today? The 
hospital records ? | 
Q. The records on this client -- this patient, excuse me. A. They 
had not been subpoenaed and actually the written notes of my hand notes 
are scratch notes and would not be in the record. ! 
» Q. Now, where would your hand notes be? A. Well the essential 
parts of them are dictated and transcribed and put in the patient's record. . 
But we don't keep all of these scratch notes and all the notes. We wouldn't 
have facilities for them. ! 
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Q. You discard them or save them? A. Discard and most of the 
notes are mental to start with. 
Q. Now, who did you -- first of all did you state this conclusion 
in this written report which you formulated prior to the conference ? 
Did you state the conclusion that your patient had been assigned to you, 


219 was without any mental disorder in the written report which you 


say is boiled down from all the pencil notes and observations? Is it in 
the written report? Is it in the written report which you prepared in 
this patient's case? A. I don't think in the dictation that I did there is 
actually a form that you go by in dictating the case study. There is not 
a place for this particularly in-- 

Q. For your opinion whether he is sick or well? A. In the sum- 
mary you have 2 -- or usually you put what -- well, in the admission 
conference the summations are summed up of what the doctors thinking 
is and it is all summed up -- in this particular case it was not as yet de- 
termined, the mental condition. 

Q. Now, then, you do know whether you put in writing your opinion 
of this man's mental condition, is that right? A. I doubt if it is in my 
own dictation, that it is written there what my opinion is that he was 
without mental disorder because this would come up for discussion at 
conference. 

Q. Yes. Now, did you tell anyone that in your opinion he was 
without mental disorder? 

THE COURT: That question was asked several times and he an- 
swered to the best of his ability, haven't you, Doctor? 

THE WITNESS: I have answered, yes. 

220 BY MR. OWEN: 

Q. Maybe you could help us by giving us the names of the doctors 
who were at the conference. A. The conference of March 18, 1958, 
Doctors Tortalena, Cushard, Cody, Owens, Platken, Reed and Dickinson 
from the Psychology Department. 

Q. Do I discern that you are reading from a piece of paper? A. Yes. 

Q. May! see that, please? A. Sure. 
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Q. Can you tell us what this is? A. What what is? : 
MR. LOUTHER: That could be marked as an exhibit, Your Honor, 


if it is going to be questioned. : 
MR. OWEN: We will mark it as Defendant's Exhibit No. 1. 
THE COURT: All right, sir. | 
MR. LOUTHER: May I see it? 7 
THE COURT: Suppose you both read it together, it may save 


some time. 

MR. LOUTHER: No objection to its admission in evidence, Your 
Honor. 

THE COURT: All right, sir. 


221 (Defendant's Exhibit No. 1 was marked 
for identification. ) | 


MR. LOUTHER: With Your Honor's indulgence, may I step from 
the well of the court room for a second, please? 
THE COURT: Yes, sir. 
BY MR. OWEN: 
What is Dr. Tortalena's first name? A. Francis. 
What is Dr. Cushard's first name? A. William. 
Dr. Cody's? A. William. 
. Dr. Reed? A. James. 
THE COURT: Do you want to offer it, Mr. Owen? 
MR. OWEN: Yes, sir, we will offer it in evidence. 
THE COURT: All right. It will be received, there being no ob- 


jection. 


(Defendant's Exhibit No. 1 was re- 
ceived in evidence. ) 


THE COURT: How much longer are you going to be, sir? 
MR. OWEN: Probably beyond 5:30, Your Honor. | 
THE COURT: About five minutes, you say? 
MR. OWEN: Yes, Your Honor. 
BY MR. OWEN: 
Q. DoI understand that this is a copy of some official record of 
St. Elizabeths Hospital? A. No, these are -- when I knew I was 
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going to have to testify in court and yesterday afternoon prior to coming 
I made these brief notes for my own use when I came down here to re- 
fresh my memory, such as the date of admission and some events and 
some as you see here details that I may not have been able to recall. 
This is nothing official, hospital records. It is only made by me for 
my own use. , 

Q. Where did you get the information from? A. From his 
hospital record. 

Q. But you did not bring that record with you? 

THE COURT: Don't let's ask that. I think he already answered 
that question. 

BY MR. OWEN: 

Q. Now, I see here, Doctor, where it says diagnosis, and you 
have not yet diagnosed. Do you know on what date that entry was made? 
A. No, this is copied from the hospital records. All of this like date 
of admission was taken on February 24,1958. That was taken from the 
hospital records. 

The diagnosis was what the hospital records shows and is not yet 
diagnosed. The date of discharge. This is all copied from the hospital 
records. 

Q. Iam asking you on what date the hospital records were entered 
saying not yet diagnosed? A. On the date of admission conference 

223 which would be March 18,1958, that was when they made the 
diagnosis, not yet diagnosed. 

MR. OWEN: I believe that concludes our cross examination, 
Your Honor. 

MR. LOUTHER: No redirect, Your Honor. 


* * * * * * 
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224 Thursday, July 17, 1958 
* * * 
232-233 WINFRED OVERHOLSER 
was called as a witness on behalf of the defendant, being duly sworn, 
testified as follows: ! 
234 DIRECT EXAMINATION 
BY MR. OWEN: 3 

Q. For the purpose of the record, Doctor, would you give us your 
name? A. My name is Winfred -W-I-N-F-R-E-D, Overholser. 

Q. And also for the purpose of the record will you tell us your 
official position with the Federal Government? A. Iama Superintendent 
of St. Elizabeths Hospital. | 

Q. And how long have you so been a superintendent ? A, Almost 
twenty one years. 

Q. Dr. Overholser, we are sorry to bother you from your usual 
busy day but -- 

MR. COURT: Mr. Owen, let me suggest, don't make any side 
remarks. The doctor has been called by virtue of a subpoena and he is 
here like the other witnesses. Let's save as much time as we can. 

BY MR. OWEN: ! 

Q. There appears in the official court file of this case, Dr. Over- 
holser, the U. S. versus Milton Niport, Criminal No. 31-58, a letter 
from you directed to the Clerk of this Court which was received by the 
clerk of this court, Harry M. Hull on March the 22nd and was filed in 
the record of this criminal proceeding on the same day. I would like to 
ask you to glance over that letter, sir. 

235 THE COURT: Are you satisfied, Doctor ? 

THE WITNESS: Yes, sir. | 

THE COURT: He is ready, Mr. Owen. 

BY MR. OWEN: 

Q. Now, my question, Doctor, is do you know anything about that 
letter which appears over your signature? A. I signed it. I did not 
dictate it. It was prepared for me by the service on which Mr. Niport 
was a patient, as a result of conference that they had. i 


| 
‘ 
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. Now, did you read it? A. At the time? 
. Yes, sir. A. Yes. And I read it now. 
. At the time you signed it? A. Yes. 

Q. Now, what did you understand, Doctor, by the portion of the 
letter which you signed stating that lack of cooperation makes it im- 
possible for us to form a valid opinion as to his present mental condi- 
tion? What did you mean by that phrase? A. I think that is fairly clear 
English, I hope so. 

He had been observed as I remember hearing about it at the time. 
He had declined to converse with the doctors or the psychologist who 
attempted to interview him. There was nothing about his declining to 
talk which indicated that he was mentally ill. 

236 There are some patients, of course, who do not talk when they are 
mentally ill, but they show other symptoms, too. But he appeared to be 
in fairly good contact. Knew what was going on and when he was asked 
to do things he would do them. He evidently understood what was said 
to him. 

Q. Were you present at the conference, Doctor? A. No, I was not. 

Q. Have you ever observed this patient or seen him? A. I don't 
know if I have ever seen him. I may have in my rounds through the hall, 
but I don't -- 

Q. Then, you are reciting facts only that you recall had been 
recited to you by others? A. Yes, sir, that is right. 

Q. Now, if you, Doctor, as an eminent psychiatrist and Iam sure 
qualified to so testify in this court -- 

MR. LOWTHER: So stipulated. 

BY MR. OWEN: 

Q. Would you say that a conclusion could have been reached as to 
his mental competency contrary to your letter? A. Ithink not. That 
is why we said valid. There might have been an impression but cer- 
tainly communication with the patient is almost essential in making a 


diagnosis. 
Q. Now, under modern psychiatric theory, based on Freudian 
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237 principle, what do you mean by communication? A. There are 
various kinds of communication besides words. : 

The most common type of communication, of course, is by words 
in a language which the hearer is familiar. ! 

There are, of course, many other types of communication, facial 
expression, intonation of the voice, hesitation, shrug of the ahelaee and 
so on. | 

I suppose that there may be a language of those things. But they 
are not very satisfactory in finding out what is in a patient's mind. 

Q. Is it why you suggest that a valid conclusion could not be 
arrived at without such oral language communication with the client, 
between the patient and client? A. Yes, that is what we mean to convey. 

Q. Let me ask you, Doctor, to glance at these records and see if 
they are any way familiar to you by form or otherwise. A. I believe 
these are forms that we use. : 

Q. You have seen them? You have seen similar forms used at the 
hospital? A. Yes, I recognize one or two signatures. ) 

Q. What are they called, described? A. These are the doctors 
progress notes, the blue ones. : 

238 Q. Now, the second sheet is a blue one, Doctor, and could you tell 
me which doctors progress notes that would be on your staff? A. That 
would be Dr. Owens. His signature is at the bottom. ! 

Q. Now, what would you understand as a psychiatrist -- : 

MR. LOWTHER: May we approach the bench? 

THE COURT: Yes, sir. 

(Bench Conference.) 

MR. LOWTHER: The paper that Mr. Owen has in his hand is dated 
I believe, February 24, 1958, and at the bottom -- may I see it, eee 
a second? | 

At the bottom over the signature of Dr. Owens, I assume it is his 
handwriting. I don't think it is proper to cross examine this witness on 
his understanding of what Dr. Owens put down here. That is the reason 
I asked to come to the bench. | 

THE COURT: What is your answer, Mr. Owen? What does this 
mean? 


? 
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MR. OWEN: He is the expert on the stand. I would like to ask 


him what schizophrenia means. 

THE COURT: I will let him ask. 

(End of bench conference.) 

BY MR. OWEN: 
Q. Dr. Overholser, do you happen to recall offhand how long Dr. 
239 Owens has been on your staff and a member of your staff? 

A. Well, he came to us either two or three years ago as a resident and 
only recently I put him on regular staff position. 

Q. About how recently, would you say that you promoted him to 
staff status? A. At the completion of his residency. I think that would 
be within the last few weeks. He has been doing that work right along. 
He is one of our very valuable people. 

Q. Then at the time of this report or his investigation of the 
patient Niport he was not in the position of a staff psychiatrist? A. If 
one makes that distinction, he was there as a resident rather than as a 
member of the permanent staff. 

THE COURT: Was he a doctor and a psychiatrist ? 

THE WITNESS: Yes, indeed. 

BY MR. OWEN: 

Q. Do you know, Dr. Overholser, whether or not he has passed 
his psychiatric Board? A. I don't believe he has. One has to have 
three years of residency plus two years of experience before being 
eligible. 

Q. To qualify for the American Psychiatric Board? A. Yes. 
The American Board of Psychiatry and Neurology, he wouldn't be eligible 
for that. 

240 Q. Are you a member, sir? A. Yes, Iam a diplomat. 

Q. Now, I see here that Dr. Owens in this report, I believe you 
described as a doctors progress notes, on the blue page, well, could you 
read for us his conclusion or impression there and tell us in psychiatric 
language, and if you could explain for us what those technical terms 
mean under the American Psychiatric definition? A. The statement is 
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very little information obtainable because of the patients refusal to 
cooperate. Physical, essentially negative. I. M. P. which stands for 
impression; schizophrenic paranoid. 

Q. Now, could you describe what Dr. Owens meant that his im- 
pression was of this patient in lay terms, defining the pesos words ? 

THE COURT: What date is that? 

THE WITNESS: I was about to say that the date is February 24, 
the day that Mr. Niport was admitted. With very little information 
available from outside sources and this was, of course, an impression, 
first impression by the doctor who interviewed him on admission. 

BY MR. OWEN: 

Q. When you say a doctors impression, does that mean his 
opinion, personal opinion? A. I should say that impression means a 
somewhat more casual word than opinion. Opinion implies a considerable 

241 amount of information available to form an opinion or judgment. 
One may have an impression which we wouldn't dignify by calling it an 
opinion. : 

Q. Would a doctor have any impression at all if he had no founda- 
tion for it or no factual substantiation? A. That perhaps depends on the 
doctor in part. But, yes, I think we all get impressions in talking with 
people, sometimes even before we have talked with them. We may dis- 
like their appearance. We say here is a person who is rather suspicious 
in attitude or who is rather sullen, gloomy and so on. One gets impres- 
sions of a lot of people which he would hate to express as an opinion. 

Q. Is there not always a cause for a persons impression? A. Yes, 
it is usually an emotional one. Very often an emotional one depends on 
the individual. Two persons might get different impressions of the same 
individual they are talking with because the observer might be of a 
different sort of make up. | 


Q. Can you tell us in lay terms what Dr. Owens' impression or 
view was as described there? A. Schizophrenia is one of the very 
common forms of mental disorder. There are several types of it. He 
thought that this was a paranoid type. Schizophrenia is characterized 
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242 usually by a certain amount of withdrawal from reality along 
different lines. In some types of patients, so to speak, he crawls into 
his shell, cuts off his contacts with his environment, with his life. 
There is a form indeed in which the patient is so extreme on that 


he may go into what appears to be a stupor. He may not move not only 
when. he is asked but even if an attempt to move him, he may resist. In 
a paranoid type, however, the prevailing emotional tone is one really of 


suspicion, ideas that people are after him, that he is being put upon by 
the world. There may be a good bit of grandiosity. That is a feeling 
that he amounts to a good deal more than he really does. Some of the 
extreme cases of patients are quite sure for example, that they have a 
number of millions of dollars. In fact I know one patient that we have 
indeed that comes up and offers to give me a billion, but I thank him and 
let it go at that. 

That is the general paranoid, means in general suspiciousness 
and very frequently the feeling of grandiosity. 

But the schizophrenia part indicates a certain amount of pulling 
away from reality. It is a defense against a situation, sometimes a 
series of situations in which pulling away from reality in order to pro- 
tect the individual. Schizophrenia is, as I say, one of the most common 
types of mental disorders in hospitals at least, because a good many of 

243 the patients suffering from it do not respond fully to treatment. 

Q. Would you say, Doctor, that it is an impairment of the 
intellect? A. No, asa rule not. Again the difficulty seems to be 
largely emotional in basis. No, some of our paranoid schizophrenia 
patients are what you call brilliant, it may not be an impairment of the 
native ability to reason with, let's put it that way. 

Q. However, it is often a form of neurotic emotional disturbance ? 
A. Not neurotic. It is psychotic. As a matter of fact, that is a distinc- 
tion, but it basically is emotional in origin. 

Q. Then we can have psychotic disturbances of the emotional 
part of the mind? A. Emotional, yes. Emotional origin. 

Q. Now, let me show you, Doctor, another group of papers here 
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and ask you whether or not these papers are familiar to you in the 
course of your supervision of the St. Elizabeths Hospital? A. Yes. 
These are the clinical records, sheets on which the progress of the 
patient is recorded as it goes along. 
Q. Now, let me ask you, sir, I see here it says on 
244 schizophrenic reaction, paranoid type in this file. Can you tell 
us what, Doctor, what doctor had that view? A. Dr. Owens. 
THE COURT: What is the date of that one? | 
THE WITNESS: February 24. : 
THE COURT: . Same date. : 
THE WITNESS: I think it is the same date. Yes, sir, fea Honor. 
This is simply typed out and the other is handwritten. | 
BY MR. OWEN: 
Q. Would you say one is more extensive than the other ? A. The 


typed one is more extensive. 

Q. Now, let me ask you, Doctor, as to the first page you see here 
which would be the last entry, I believe your hospital maintains chron- 
ology and puts the older papers in the rear of the file and the later 
papers and so forth? A. Current sheet at the top. 

Q. Now, can you tell us who made this report? A. oe Cody, 
who is the second man on the service and who is acting now as Dr. 
Cushard, Sr., is away. 3 

Q. Now, let me read to you, sir -- | 

THE COURT: What is the date of this? : 

THE WITNESS: July 1. 

" MR. LOWTHER: May we approach the bench at this point? 
245 THE COURT: Yes. 

(Bench Conference.) 
MR. LOWTHER: I don't think that reading this to Dr. Overholser 

is material to this case, I think the court should be so advised. 
MR. OWEN: It is. | 
THE COURT: What is your situation? : 
MR. OWEN: I would like to read it to the witness. 
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THE COURT: You can let him read it. 

MR. OWEN: I would like to put to him a question based upon a 
certain content of this report. 

THE COURT: That is what I am asking you. You can give it to 
him and let him read it and if you want to ask a question I will permit it. 

(End of bench conference.) 

BY MR. OWEN: 

Q. I wonder if you could read that as has been requested by the 
Judge? A. The date, July 1, Dr. Cody. A call was received from Mr. 
Joseph Lowther, one of the Assistant United States Attorneys today -- 

THE COURT: That isn't what I suggested to you, Mr. Owen. I 
thought you wanted to ask the doctor to read the report and then you 
propose to propound a question to him. That is what you did at the bench. 

246 MR. OWEN: Well, I would like for the jury to hear the contents of 
that, Your Honor. 

THE COURT: That isn't what we talked about at the bench. If you 
want to ask a question you may. 

BY MR. OWEN: 

Q. Would you care to read it to yourself and not allow the jury to 
hear? A. Yes. 

THE COURT: He is ready, Mr. Owen. 

BY MR. OWEN: 

Q. Now, in this report, Doctor, it says that Mr. Lowther -- 

THE COURT: I am letting you do indirectly what you passed on 
directly, but you may continue, Mr. Owen. Go ahead, sir, you may con- 
tinue. 

BY MR. OWEN: 

Q. I would like to know whether you know anything personally 
about Mr. Lowther trying to get you or one of your staff to testify that 
the Defendant in this case was mentally competent. A. I know nothing 
about it personally, no. 

Q. What -- was this review of it in this record, the first page 
you had that Mr. Lowther had made a phone call? A. As I remember, 
yes. 
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247 Q. _Did you know before testifying today, Doctor, that this record 
of Mr. Lowther's call for help to St. Elizabeths was in the record of 
your hospital ? 

THE COURT: Now, let's be fair, Mr. Owen, about some bniage, 
at least. | 

As a matter of fact, as you know as a lawyer of many years 
experience that the defense counsel gets witnesses, Government counsel 
gets witness, Defense counsel talks to witnesses and Government counsel 
talks to witnesses and Ladies and Gentlemen the most horrifying ex- 
perience in the world is when neither counsel do speak to witnesses. 
That is what prolongs the process of justice because if you don't speak 
to them that delays the process of law. | 

That is a perfectly proper thing for the District el to get a 
witness to testify as you did Dr. Miller, sir. I don't know what you are 
indicating, Mr. Owen. | 

MR. OWEN: I would object to the court's characterization of 
counsel's presentation of his case. 

THE COURT: The record will speak for itself, of course. Iam 
asking you a question now and as an officer of the court I expect an 
answer and that will be reflected on the record, too, sir. What are you 
getting to? What is your purpose? 

MR. OWEN: I would like to know, sir, who else over at st. 
Elizabeths was asked if they would come and testify other than; Dr. 

248 . Owens? 

THE COURT: Do you know, sir? 

THE WITNESS: Ido not know. I should not be surprised at such 
a call. We frequently have them from both parties in criminal cases 
where we have the patient under observation. It is not at all — 
Your Honor. | 

THE COURT: By both parties, you mean either Government or 
Defense ? : 

THE WITNESS: Yes. And I may add, if I may, Your Honor, that 
we call the shots, so to speak, regardless of what we are asked by 
either side. 
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BY MR. OWENS: 

Q. Doctor, you suggest that you were not surprised at either side 
calling. Now, let me ask you this: Knowing all the facts surrounding 
this case which are now within your possession -- 

THE COURT: I think you better qualify that. This Doctor says 
he has had no personal contact with this man. He may have seen him. 
You do not recall whether you have or have not, sir? 

THE WITNESS: He has been pointed out to me since and I should 
say I have not seen him, Your Honor. 

BY MR. OWEN: 
Q. Knowing all of the circumstances, sir, that you do, are you 
249 surprised that Dr. Owens has testified that he arrived at a valid 
psychiatric conclusion as to this man's mental condition in this court 
yesterday? A. He is entitled to his opinion. 

Q. That wasn't what I asked, Doctor. A. Not having heard him 
testify I prefer not to comment. 

Q. Iam summarizing the conclusion of his testimony. 

THE COURT: I don't know if you have to summarize it for this 
doctor, sir. Do you want to do it? 

BY MR. OWEN: 

Q. Let me show you the second page of the record that you have 
already referred to which is headed closing notes and ask you what 
Doctor made that entry? A. It is headed Dr. Cushard. Dr. Cushard was 
on leave at the moment. It is signed by Dr. Cody who is the second man 
and counter signed by the clinical director, Dr. Cotaleno. 

Q. And what is the date of that? A. April 3. Closing note, at the 
time he was discharged from the hospital and returned to court. 

Q. Now, so far as you are concerned, what from this report, what 
was the condition, the mental condition or competency of the Defendant 
Niport ? 

THE COURT: Before you answer will you come to the bench a 
minute, please? 

(Bench Conference.) 

250 THE COURT: As to the closing notes, does this express an 
opinion, Mr. Owen? 
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MR. OWEN: Yes, sir. 


THE COURT: And of whom ? 


MR. OWEN: Of the Superintendent of the Hospital. 

THE COURT: You mean this Dr. Overholser ? 

MR. OWEN: Yes. So far as he is concerned in his official capacity. 

THE COURT: No, sir, what Iam asking is this. Does. this express 
an opinion of Dr. Overholser, sir? 

MR. OWEN: I see, Your Honor. Your Honor is ‘iaaad and I am 


in error. I will rephrase the question. 

(End of bench conference.) 

BY MR. OWEN: , 

Q. From this, sir, can you tell us what you understand to be the 
opinion on April 3 of Dr. Cody as to the Defendant's condition or com- 
petency? A. The statement says diagnosis not yet diagnosed. Condition 
on discharge undetermined. Competency undetermined. ! 

Q. Now, condition on discharge, what does that mean? A. Ordi- 
narily we record the condition on discharge. We use the terms 


recovered, social recovery which is perhaps 95 per cent recovery. 
Completely improved or unimproved. This, however, is atu not 
251 determined, undetermined. : 

Q. Now, -- A. Which indicates again there was a great deal that 
the conference and the doctors did not know about the case and therefore, 
did not care to express an opinion. 

Q. If we can impose upon your extended psychiatric learning for 
two more minutes, I would appreciate it as to your view of masochism. 
Can you give us some understanding of masochism or masochistic as it 
is used in a scientific sense? A. It is some times used pretty broadly. 
A man named Socker Masock, oh, 75 years ago or so, wrote some 
novels, I think, in which the hero or the heroine gained considerable 
sexual gratification from having pain inflected upon him. And his name 
Masoch was attached to this particular phenomenon. : 

It is often used in rather a loose sense, however, as indicating the 
type of individual who prefers, who enjoys, who gets gratification whether 
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directly sexually or not from having inflicted upon him pain. That is 


the meaning of it. 


Q. When you say pain, Doctor, could you -- A. Physically 
usually but not necessarily. 

Q. Do you;mean pain of embarrassment or disparagement or 
derogation? A. It could be by a pretty broad extension mean that. 
There are some people who seem to have a gift for getting into difficulties 
and who seem almost to enjoy getting into situations which are painful 


252 emotionally or physically. 


Q. Is it ever possible to determine the reasons why they have this 
abnormal desire to get into pained conditions? A. Some times that isa 
pretty long story. It involves some times prolonged psychoanalysis. 
There is presumably a reason for about everything. Some times it is 
very well concealed. 

Q. Is your hospital equipped to attempt this type of investigation 
and correction? A. We have psychoanalysts there. Of course we can't 
administer to all of the 7,000 patients or so and, of course, it is im- 
possible to administer it to a patient who is not cooperative or who won't 
talk. 

Q. Is it unusual for psychiatrists to be confronted with an 
emotionally ill patient who does present resistivity and who does refuse 
to cooperate or act uncooperative? A. Oh, there are various degrees 
of uncooperativeness and we have a very fair number of patients, per- 
haps that is why they are sent there. 

Q. That often is a symptom of a nervous disorder or emotional 
disorder? A. It can be. 

Q. Now -- it isn't that -- A. But not necessarily. 

Q. Now, back to masochism, is that a neurotic or a psychotic 


253 disturbance of the emotional network? A. It may not be either. 


It may be a personality trait. It may not even come under the category 
of neurosis or psychosis. It may be a symptom which may be shown in 
a neurosis or psychosis, but some people who seem to exhibit a certain 
amount of masochism are going about the streets and doing their jobs 


every day. 
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Q. So you could have a masochistic neurotic or masochistic 
psychotic? A. Oh, yes. You might not apply the term to him except 
insofar as that was one symptom. 

Q. Are you familiar, sir, with Dr. Theodore Wright? A I know 
him. Not a great deal. 

Q. Are you familiar with Dr. William Spreckle? A. Yes. I read 
some Spreckle things. 

Q. Are you familiar with either of these psychiatric authors and 
their treatment of masochistic neuroses? A. No, I can't say that I am. 

Q. I certainly appreciate your time and education, Doctor, thank 
you. 

THE COURT: Mr. Lowther. 

CROSS EXAMINATION | 
BY MR. LOWTHER: 

Q. I think you answered counsel for the Defendant when he was 

interrogating you about masochism that masochism is a trait as I under- 
254 stand you, Doctor? A. Yes. | 

Q. And a -- masochism does not of itself ipso facto, so to speak, 
indicate that the person who may have masochistic tendencies suffer 
either from a mental defect or mental disease? Do we understand each 
other? A. Yes. 

Q. As I understand you in answer to the Defense Counsel there 
could be both and probably both walking around the streets of Washing- 
ton and other cities in this country who have these masochistic tendencies 
but they are not of unsound mind, they don't have any mental disorder? 

A. Right. And, of course, there are many degrees, too. : 

Q. Now, then, I want to ask you a question, Doctor, with respect 
to that letter that you were shown by defense counsel, names the 
letter dated March 21, 1958. 

Is it accurate to say, Dr. Overholser that that letter oo by 
St. Elizabeths over your signature, sir, for the purpose of this court is 
to advise the court as to the composite opinion of the staff doctors who 
attended the staff conference at which this Defendant aide was 
examined, Doctor ? 
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THE COURT: May I interrupt? Opinion, sir, or absence of opinion? 
MR. LOWTHER: Opinion, excuse me. 
255 BY MR. LOWTHER: 

Q. Isn't that correct? A. That is correct. 

Q. Now, then, I take it that if, that is not unusual for doctors who 
specialize in psychiatry, who are employed at your institution, Dr. 
Overholser, to have differences of opinion as to the mental capacity of 
patients, isn't that correct, Doctor? A. Not at all uncommon. 

Q. And it would not be unusual would it, sir, for a doctor in this 
instance, Dr. David Owens of St. Elizabeths Hospital to whom this 
Defendant Niport, under whose supervision Niport came to your insti- 
tution, it would not be unusual for Dr. Owens to form his opinion based 
upon his association and observation of this Defendant Niport, would it 
be up to him to form his own opinion? A. Yes, indeed. We don't try 
any thought control. 

Q. Certainly now, then, you do know, do you not, Doctor, when 
this Defendant Niport was committed to St. Elizabeths under order of 
this court, I believe, on February 24, 1958, that he was assigned to Dr. 
David Owens as Dr. Owens’ patient? A. Yes. That is right. Dr. Owens 
admitted him. 

Q. Wouldn't it be accurate to say, Dr. Overholser, that Dr. Owens 
would be the doctor over there who would be the most familiar with this 

256 patient's condition? A. In all probability because he was on that 
service continually while the patient was there and presumably there- 
fore had more running knowledge of the case. 

Q. Now, then, in the letter which you have before you in the court 
file, namely, the letter of March 21, 1958, that letter indicates, does it 
not, Doctor, that the reason that the staff at the conference was not able 
to determine the present competency of this Defendant as of that date of 
the staff conferences was because this Defendant came before the staff 
and wouldn't say one word? A. That is correct. It makes that state- 
ment in this letter. 

Q. Isn’t it also accurate to say that in the opinion of the staff as 
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expressed in that letter, that this muteness exhibited by this Defendant 
Niport when he came before the staff at the hospital for staff conference 
was not muteness of a psychotic type, it was a deliberate attempt by this 
Defendant Niport, isn't that true? A. That is so stated in the letter. 

Q. And, now, then, excuse me one second, with the leave of the 
court, please. Now, I want to refresh your attention, if I may, Doctor, 
to questions asked you by defense counsel, with reference to this nota- 
tion by Dr. Owens under date of February 24, 1958, which was the date 

257 of admission of this defendant to your institution. : 

First is the blue sheet. | 

Now, then, you testified in answer to questions by defense counsel 
that on February the 24th, according to that note on that sheet which is 
duplicated, I believe, by one of the papers in the clinical record which I 
now hand to you that Dr. Owens wrote down there, impression, schizo- 
phrenic, paranoid type. 

Now, is it accurate to say, Dr. Overholser, that what Dr. Owens 
means by that is this: That at first blush, so to speak, when he first saw 
this patient Niport, Dr. Owens had the impression that he might, namely, 
Niport might be suffering from schizophrenia, paranoid type, isn't that 
what that means? A. Thats what I should infer from the word impres- 


sion. 


Q. Now, is it not also accurate to say, Dr. Overholser, that from 


the time that a psychiatrist first sees a patient and may form an impres- 
sion of the patient's condition that thereafter over a period of days or 
weeks during which time the doctor has further opportunity to observe 
and talk to the patient that the original impression made may change 
completely, isn't. that accurate? A. Yes, indeed, plus the fact of obtain- 
ing outside information. 
258 Q. Which the hospital obtained? A. Yes. 

Q. You obtained information from, according to your records, 
from Jerome Niport, the brother of this Defendant, isn't that accurate, 
sir? A. Through some members of the family who were interviewed. 


I noted references to that. 
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Q. Yes. You also obtained information from the Air Force? 


A. Yes. There was some documents to that effect. 

Q. Now, then, I want to put this to you, Doctor, I want to advise 
you that Doctor -- first of all let me ask you this question, Doctor. 
Dr. Owens, I think you started to say when you were examined by Mr. 
Owen, that Dr. Owens in your opinion is a qualified psychiatrist, is he 
not, Doctor? A. Yes, he is. Not a diplomat of the Board but we have 
avery high regard for his psychiatric ability. 

Q. I would take it by that you have a high regard for his opinion? 
A. Oh, I certainly do! 

Q. His psychiatric opinion? A. Yes. 

Q. Now, then, sir, I want to advise you that yesterday in this 
court room Dr. David A. Owens of your staff, in substance testified to 


259 his Honor and the Jury as follows: That in his opinion, Dr. Owens' 


Opinion, during the time that this Defendant Niport was at the hospital 
from February 24 to the date of discharge that Dr. Owens saw no evi- 
dence of unsoundness of mind or a mentally defective disease and 
furthermore that in his opinion, as of the date of December 16, 1957, 
last December, when this crime to which this man stands trial was 
committed that Dr. Owens in his opinion would say that the man was not 
suffering from the disease or a defect at that time. 

Now, sir, I would take it there is no contradiction between the 
expression of that opinion by Dr. David A. Owens yesterday and the con- 
clusion reached in that letter, is that right? A. Not at all. 

Q. And the reason there is no contradiction is because that letter 
is supposed to express the composite view. of your staff conference of 
doctors over there as of the date of that staff conference at which this 
Defendant Niport came in and wouldn't open his mouth? A. That is right. 

MR. LOWTHER: I think I have another question of this witness, 
Your Honor. 

THE COURT: No other questions? 

MR. LOWTHER: No, Your Honor. 


260 THE COURT: Mr. Owen, any further questions ? 
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MR. OWEN: Yes, Your Honor. , 

REDIRECT EXAMINATION 7 
BY MR. OWEN: : 

Q. Doctor, at this conference, you all take a vote and does the 
majority rule? A. Well, it may be a little more autocratic than that. 
Everyone expresses his opinion starting with the junior. : 

Q. Now, if Dr. Owens is the one that you have such high regard 
for, had suggested at that staff meeting that he felt that he could come 
to a valid conclusion as to this man's psychiatric condition, especially 
since he was the doctor who had the closest contact with this patient, 
and had been made aware of this highly respected experts view, would 
you have written the letter which you did or which you signed stating 
that you could not come to a valid or intelligent opinion? A. Oh, yes. 

I might have. It appears that -- you see there were six psychiatrists 
at the meeting plus a psychologist and a male social worker. : 

In the first place, if one of the junior men might express an 
opinion which was at a variance with that of a more experienced one it 
might be that he would be overruled but in general a concurrence is 
desired. We try to keep the thing on a moderately democratic basis but 
after all I have the responsibility of signing the letters in the clinical 
record and the director has the responsibility of approving the findings 

261 of the conference. So it might be that it would be some difference 
of opinion either plus or minus. | 

Q. And you believe, sir, that you followed the best opinion? A. I 
suppose we would call it the best, yes. It was the opinion of the pre- 
ponderance of the people who were there, several of whom were highly 
experienced and all of the people there I look on as good psychiatrists. 

Q. You would consider it the opinion of the best composite of 
psychiatric opinion that you have available? A. Yes. : 

Q. Now, you have explained the high regard you have for Dr. 
Owens' testimony. Do you or are you familiar, Doctor, with his testi- 
mony in the Dallas O. Williams case? A. I know that he testified. I 
don't remember now what he testified. 
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Q. Do you know, sir, whether or not he changed his testimony 
from one time to another? 

THE COURT: How is this going to help this Jury, Mr. Owen? 

MR. OWEN: Well, the opinion of -- 

THE COURT: Iam -- I would assume that doctors when they be- 
come enlightened would change their opinion in the interest of decency 
and honesty. 

262 THE WITNESS: I should hope so. 
BY MR. OWEN: 

Q. Have you changed your opinion as to the competency of Milton 
Niport ? 

THE COURT: He has no opinion, sir. 

THE WITNESS: I expressed no opinion on that. 

THE COURT: He has not seen him. 

BY MR. OWEN: 

Q. Has the hospital changed its opinion, sir? Has it changed its 
opinion of the mental condition of Milton Niport? A. No. 

MR. OWEN: No further questions. 

THE COURT: Doctor, I would like, for my information, to know if 
that letter of March 21, 1958 states that there is an inability to express 
an opinion rather than to express an opinion pro or con? 

THE WITNESS: We could not express a valid opinion. 

THE COURT: Are you speaking in the collective or composite 
sense as opposed to an individual expressing an opinion? 

THE WITNESS: That is right. I merely acted, what I believe is 
determined an administerial act. The conference came to this opinion 
or lack of it as in this case. 

THE COURT: Because of the reasons therein stated? 

THE WITNESS: Yes, sir. 

263 THE COURT: Do you have any other questions, Mr. Lowther ? 

MR. LOWTHER: No. 

THE WITNESS: I might say this: That I have a high regard for 
anybody's opinion doesn't necessarily mean that I would agree with him 
on that opinion. 
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MR. LOWTHER: Thank you very much, Doctor. We certainly 
appreciate your testimony. 

THE COURT: Now, let me ask you gentlemen: Is the Doctor as 
the custodian from the hospital permitted to take the records back there ? 

MR. STEIN: With the exception of these two which are being 
turned over to the clerk. ! 

THE COURT: Are you through with them, Gentlemen? : 

MR. OWEN: Well, it might well be that the jury would care to 
see these. I would like to offer them into evidence. : 

THE COURT: The ones to which we referred? 

MR. OWEN: Yes, sir, the records in this case. | 

THE COURT: You are not answering my question. I am not 
making myself clear. You mean the records in toto in the case? 

MR. OWEN: First I would offer all records. i 

THE COURT: I will deny that, sir. : 

264 MR. OWEN: Then I would offer the records which have been 
testified to here in court by Dr. Overholser. 

THE COURT: I think it would be well at this time for the clerk to 
mark the pages so we know what we are talking about, please. Doctor, 
we will have to ask you to wait for a moment, so if there is any request 
as to what you have referred we will have it. 

THE DEPUTY CLERK: The blue progress notes to be marked as 
Defense Exhibit No. 2 for identification. 

The white paper, clinical note, dated July 1, 1958, be marked as 
Defense Exhibit No. 3 for identification. And this one closing note, 
dated April 3, 1958, would be marked as Defense Exhibit No. 4 for 
identification. That is all. : 

THE COURT: What was the last one, please ? | 

THE DEPUTY CLERK: The closing note dated April 3. That is 
No. 4. i 
MR. OWEN: Only three pages that we are selecting, Your Honor. 
THE COURT: You are offering them, sir? ! 

MR. OWEN: Yes, sir, that is correct. ! 
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THE COURT: Let me see them. Mr. Owen, I am not quite sure 
that you want these, do you? 

MR. OWEN: We are not trying to hide anything in the report. 

265 THE COURT: I want you, Mr. Owen, to know that you are doing 

something which I wouldn't permit the District Attorney to do. I 
happened to glance at one section to the article in the April 1 report. 
This man to be competent to stand trial by Judge Holtzoff in the United 
States District Court for the District of Columbia. What is the date of 
this thing? Oh, I will let it go in for whatever it is worth. 

MR. OWEN: We kept it down to three pages, Your Honor, on this 
one and this one. 

THE COURT: All right. I will receive them. 

MR. OWEN: I believe that the letter which has figured prominently 
in this case being a technical part of the file of this case -- 

THE COURT: I will take judicial notice of it, if you want me to. 


(Defendant's Exhibits 2 through 4, 
were marked for identification and 
received in evidence.) 


THE COURT: Now, Gentlemen, Mr. Clerk, will you give the 
custodian a receipt for the documents which we are keeping? If it 
becomes necessary for the jury to have any of these exhibits in this 
case, we will extract them so we don't get anything foreign. 

Doctor, you are excused. I thought it might save a trip back here. 
Thank you. 

266 THE WITNESS: These are under the custody of the Clerk? 

THE COURT: Yes. The Clerk will give your custodian a receipt 
so your records will be complete, sir. I understand both sides are 
content that the Doctor be excused ? 

MR. OWEN: Yes, sir. Thank you, sir. 

MR. LOWTHER: Yes, Your Honor. 

MR. OWEN: As our second witness in surrebuttal I would like 
to recall to the stand the brother of the Defendant, Mr. Jerome Niport. 

THE COURT: All right, sir. Might I suggest that Counsel come 
to the bench for a minute, please? 
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(Bench Conference.) 1 
THE COURT: What do you want this witness for? : 
MR. OWEN: To attack validity of Dr. Owens about the conversation 
he has already testified to. 
THE COURT: He is going to testify that Dr. Owens told 1 him that 
he was unable to arrive at any valid opinion? All right, sir. : 
JEROME NIPORT : 
was recalled as a witness on behalf of the Defendant, being aul sworn, 
testified further as follows: 
267 DIRECT EXAMINATION 


BY MR. OWEN: | 
Q. You testified previously in this case and have been sworn and 


you will still continue under the same admonition of the original oath. 
I believe that you have also heard some or all of the testimony of a Dr. 
Owens who testified for the Government? A. I have. : 

Q. Now, in reference to -- let me ask you this: During your 
conversations or conferences with Dr. Owens at St. Elizabeths Hospital, 
did he at any time state to you anything in regard to his medical 
psychiatric opinion as to the mental condition of your brother ? 

THE COURT: You haven't stated the time. 

BY MR. OWEN: 

Q. Did he at any time? 

THE COURT: Yes or no to that question. 

THE WITNESS: Yes. 

BY MR. OWEN: 

Q. All right. Now, can you tell us at what time or which times ? 
A. I first saw Dr. Owens on the 13th of March, at which time I went to 
St. Elizabeths to visit my brother and when I did arrive there there was 
a notation that Dr. Owens wished to speak to me. | 

268 I called Dr. Owens and introduced my self and he introduced him - 
self and we went back into his office and I said to Dr. Owens, I said, 
my brother has been here approximately three weeks or maybe a little 
longer. Have you been able to find out what is wrong with him ? And 


I 
! 
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Dr. Owens said to me we have not been able to find out, we cannot arrive 
at an opinion or conclusion or what is wrong with him because we don't 
have any information, sufficient information to base any opinion on. 

He asked me if I would be kind enough to sit down and give him the 
boy's history. He was unable to get anything from my sister upon a 
previous visit because being younger than my brother Milton she didn't 
know too much about his childhood. 

I readily volunteered everything I could to Dr. Owens as I did in 
this court room yesterday. And that was aout the extent of the visit. 

I do remember saying to Dr. Owens during the course of that visit 
that he asked the families opinion on the matter or our feelings and I 
expressed to him the fact -- 

THE COURT: It isn't his opinion you are concerned with now, 
sir. Your question relates to Dr. Owens opinion. 

MR. OWEN: Yes. 

BY MR. OWEN: 
Q. Now, I believe Dr. Owens stated that you made the statement 


269 that you thought your brother was of sound mind. A. That is 
absolutely incorrect. I in fact said to Dr. Owens if I thought I could take 
my brother out on the street that day I would hate to do so. I would 
prefer to have him committed to an institution because I think that is 
the only way he could get help. That is a rather embarrassing thing 


to have to say. 

Q. Now, was there any subsequent occasion when you conferred 
with Dr. Owens? A. No, sir. I spoke to him that one time and that 
time only. 

MR. OWEN: No further questions, Your Honor. 

CROSS EXAMINATION 
BY MR. LOWTHER: 

Q. Mr. Niport, this morning you were going through some of 
these records, going through them at counsel table, were you not? 
A. I walked over to the table and I glanced at a couple of them. 

Q. Did you glance at the report, your interview contained in the 
records? A. I did not. 
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Q. Did you refresh your recollection as to when you saw DF, 


270 Owens or did counsel tell you? A. I remember when I saw Dr. 
Owens. | 
| 
THE COURT: The question is did you refresh your recollection, 


sir? 
THE WITNESS: I did not. 
BY MR. LOWTHER: 

Q. Did you look at these records when Mr. Owen and Mr. Stein 
and myself were looking at them? A. Not when the three of you were 
looking at them. ) 

Q. Did you look at them before or after we looked at ia inal ? 

A. I glanced at a couple of them before. 

Q. Now, then -- A. But I did not glance at the one that dealt 
with my interview with Dr. Owens. 

Q. Now, on March 13 you did talk with Dr. Owens and bb asked 
you if you would be good enough to tell what you knew, isn't that right ? 
A. Yes, sir. i 

Q. And you say it was on March 13 that Dr. Owens upon your 
questioning him told you that we have not arrived at an opin. We are 
not able to form one? A. Yes, sir. 

Q. And that is the 13th of March? A. It wasona Thursday. 

271 Q. Yes. It is dated. You talked to Dr. Owens over there ? 
A. Yes, sir. 

Q. And that is the only time you talked to him, isn't that correct ? 
A. Yes, sir. Other than one other time to ask him to extend my visit 
a little longer. The second visit I mean. 

Q. That is the only time you talked to Dr. Owens wherein he 
expressed to you that he was not able to form an opinion, isn't that 
right, sir? A. Yes, sir. As far as I can remember, yes. : 

Q. Now, then, indulge me one second, Your Honor. Now, I want 
to ask you this: Do you recall on March 13, stating to Dr. Owens over 
at St. Elizabeths in substance as follows, Mr. Niport. ! 

MR. OWEN: Your Honor, I object to this question unless the 
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Government attorney plans to offer into evidence the document from 
which he is reading. 

THE COURT: I think he can refresh his recollection without 
introducing the document. I don't know of any rule. 

MR. OWEN; I object to his reading a portionof it to the jury 
without a plan to introduce it in evidence. 

THE COURT: I will overrule your objection. 

272 BY MR. LOWTHER: 

Q. Mr. Niport, do you recall telling Dr. Owens when you talked 
to him on the 13th that you didn't believe that your brother's refusal to 
talk was in any way connected with mental illness but was more of your 
brother's general behavior that he would frequently behave in this 
manner whenever his demands were not immediately satisfied? A. No, 
sir, I did not. 

Q. You did not? A. For the simple reason I don't consider my- 


self as a competent person to volunteer an opinion as Dr. Owens or any 


psychiatrist. I couldn't -- first of all I had not seen my brother. Who 
could say I -- 

THE COURT: You answered the question. 

THE WITNESS: No, sir. 

BY MR. LOWTHER: 

Q. Now, Mr. Niport, do you recall or did you, sir, in fact tell 
Dr. Owens on the date you talked to him on March 13, 1958, that you did 
not believe that your brother was mentally ill unless he had been 
mentally ili all of his life and you felt this was a continuation of his anti- 
social history dating back to childhood? Did you tell the Doctor that? 
A. No, sir. 

Q. Did you tell the Doctor that you felt something was wrong with 
your brother in view of his past history but you emphasized the fact that 

273 you didn't believe your brother was psychotic but more of a 

sociopathic type? A. I don't even know the meaning of the word. 

Q. You don't? A. No, sir. 

MR. LOWTHER: I have no further questions. 
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THE COURT: Anything further, Mr. Owen? 
MR. OWEN: No, sir. 
THE COURT: You may be excused. 


* *x * 
274 (Bench Conference.) 
a * * 


MR. STEIN: We make a motion for a directed verdict on the 
ground that the Government has not sustained the burden of proving a 
lack of mental illness or a lack of causal relation to the alleged crime. 

THE COURT: I will deny your motion. I think it is a question of 
fact for the jury. 

ie * * ! 
275 (Jury excused) | 

THE COURT: So that the record will reflect what Counsel have 
already been told: I have considered the Defendant's requested instruc- 
tions. I am going to deny them all as written. I think that you will find 
in fact that most of them in substance will be covered by the charge that 
I have already written in the case. | 

I do, however, want to be specific with reference to two of them, 

I believe. | 

MR. STEIN: I think it was four and six. : 

THE COURT: As to Defendant's No. 4 I will deny that. Y will not 
give it as written, although I will give other than in the sense. 

I will say as to the testimony of expert witnesses or a lay witness 
that the jury, of course, will consider all reasons that they have or lack 
of reasons in the matter and further give consideration to the time and 
opportunity and so forth and so on which the person testified fo had to 

276 observe, understand and see and conclude. 

I don't mean to say that is the language I am going to use. Iam 
trying to indicate to you what the substance will be. 

I think you are correct, Mr. Stein, when you say it was six. I will 
deny that. I do not think that is applicable to this type of case. 


x * * 
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300 COURT'S CHARGE 
THE COURT: Ladies and Gentlemen of the Jury, it will soon be 


your duty to retire to the Jury room, select your foreman and sit and 

decide the case before you, namely, the guilt or innocence of the Defend- 

ant who stands charged of the two offenses of the two count indictment. 
The first count charging the offense known to the law as robbery 


and the second charge a dangerous weapon, to wit a license. 

Now, as you know it is the duty of the court to instruct you as to the 
law of the case and namely the rules and principles of law applicable to a 
particular case on trial and that you are bound and obligated to follow 


301 those rules and principles. 


On the other hand you Ladies and Gentlemen are the sole judges of 
the facts. It will be for you to determine all issues of fact in the testi- 
mony adduced from the witness stand and reasonable inferences to be 
deduced from proven facts. 

Counsel for the Government, Counsel for the Defense have the 
right to make opening statements indicating to you what they hope they 
may be able to show for their respective sides. 

At the conclusion of the case to sum up, as we Say, indicating to you 
what they believe in fact they have been able to show for their respective 
Sides. 

The court states to you merely that statements of Government Coun- 
sel and Defense Counsel do not constitute evidence in the case and it fur- 
ther states to you that if the recollection of the jury be at variance with the 
recollection of statements by Government Counsel or Defense Counsel or 
insofar as facts are concerned, insofar as the Court's statements are con- 
cerned, it will be your recollection which will control, you being the sole 
judge of the facts. 

The mere fact that a Defendant has been indicted as indicated by the 
paper which I have displayed to you is not to be misconstrued as evidence 


302 in the case. It is not. The sole purpose of an indictment is to 


advise the Defendant of the charge or charges which he must face when ' 

the case comes on for trial. It is not evidence. : 
Every Defendant in a criminal case is presumed to be innocent and 

this presumption of innocence attaches itself to the Defendant throughout 

the trial. 
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The burden is on the Government to prove the Defendant guilty 
beyond a reasonable doubt. If the Government fails to as its burden 
then you must find the Defendant not guilty. | 

You may well ask what is meant by the phrase a reasonable doubt. 
It does not mean any doubt whatsoever. Proof beyond a reagonable 
doubt is proof to a moral certainty, and not necessarily proof to an 
absolute or mathematical certainty. By a reasonable doubt, as its name 
implies, is any doubt based on reason, not any principle or capricious 
conjecture. It is a doubt which is reasonable in view of all the evidence. 

Therefore, if after an impartial comparison and considering all 
the evidence and given due consideration to the presumption of innocence 
which attaches to a Defendant you can truthfully say that you are not 
satisfied with the guilt of the Defendant then you have a reasonable doubt. 
But if after such impartial comparison and considering all the evidence 

303: you can honestly say you have an abiding conviction of the Defend- 
ant's guilt, such as you would be willing to act upon in the more weighty 
and important matters relating to your personal affairs, then you have 
no reasonable doubt. ! 

In courts as well as in the every day affairs of life there are two 
types of evidence which come into play in determining issues. One is 
known as direct evidence, the other is known as indirect or circum - 
stantial evidence. | 

Direct evidence, for example, is evidence of a witness himself as 
to what he saw or heard as an eye witness of the offense under inquiry. 
Indirect evidence is supplied by testimony of facts and circum stances 
which tend to show that the offense under inquiry has been committed 
and by whom it has been committed. In other words, circumstantial 
evidence is composed of proved facts which raise a logical inference 
as to the existence of the fact that is at issue in the particular case 
which by experience has been found to be so associated with that fact 
that in the relation of cause and effect they lead to a satisfactory con- 
clusion. 

A simple but convincing demonstration of circumstantial evidence 


is a track of an animal in the snow. If you see rabbit tracks you know 
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a rabbit has been there just as clearly as if you have actually seen the 
rabbit. 

Both kinds of evidence, direct and indirect or circumstantial evi- 
dence have been introduced in this case. Both kinds of evidence are 

304 equally entitled to consideration by a jury. Some times a jury may 
be more convinced by indirect or circumstantial evidence than by direct 
evidence. But the rule of law is that whether the evidence by direct or 
circumstantial or a combination thereof before there may be a con- 
viction by a jury you must find that the evidence adds up to proof beyond 
a reasonable doubt. 

I said to you that you are the sole judges of facts. So too are you 
the sole judges of the credibility of the various witnesses that come 
before you. In determining whether you believe a witness or not you 
take into consideration these facts or circumstances. Namely, in con- 
sidering his testimony you will weigh his demeanor on the stand, his 
manner of testifying, whether he impresses you as having an accurate 
memory and recollection, whether he impresses you as a truth telling 
individual, his apparent candor or fairness or lack of it, the interest 
which he has as a result of the trial of the case, if any, his bias and 
prejudice for or against the Defendant, if any be shown, his opportunity 
of knowing the facts and circumstances by which he testified, and then 
from all of these facts and circumstances it becomes your duty to give 
proper weight to the testimony of each and every witness who has 
appeared before you. 

305 You are instructed that no inference of guilt arises against the 
Defendant because of his failure to testify as a witness in his own behalf. 

Counsel for the Defense has called attention to the fact that this 
man has heretofore been convicted of crimes. The court states to you 
the fact that a man has been previously been convicted of a crime is not 
evidence of his guilt as to the particular crimes which you have here 
for consideration. 

The sole use of prior convictions is to pass upon the credibility 
of the person, if that person testifies, and the court further instructs 


4 
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you that if you find that any witness or witnesses for the Government or 
for the Defense testified falsely as to a material fact about which he or 
they could not be mistaken then you may deem it wise to so disregard 
the entire testimony of such witness or witnesses except — you find 


it corroborated by other credible testimony. 

Count one, as I intimated or stated to you, charges this Defendant 
with the offense known to the law as robbery. The statute on which this 
count is based insofar as pertinent to your inquiry reads as follows: 

"Whoever by force or by violence, whether against resistence or 
by sudden or stealthy seizure or snatching or by putting in fear, take 
from the person or immediate actual possession of another anything of 

306 value is guilty of robbery." ! 

In order for you to find this Defendant guilty of robbery as 
charged in Count one you must find that the Government has proved 
beyond a reasonable doubt the following essential elements: One, that 
the Defendant took something of value from the complaining witness. 

o, that he took it unlawfully and with the intent to convert it to 
his own purpose. | 

Three, that he took it from the complaining person by i immediate 
actual possession and four, that he took it by force or violence against 
resistence or by sudden or stealthy seizure or snatching or by putting 
the complainant in fear. 

As to the first element that the Defendant took something of value, 
the value of the thing taken is of no consequence. 

As to the second element that he took another's property unlaw- 
fully and with the intent to convert it permanently to his own purpose, 
intent ordinarily cannot be proved directly because there is no way of 

scrutinizing the operation of the human mind, but intent may be adduced 
from circumstances and things done and from things said and a person 
is presumed to contend the natural and probable consequences of his 
act. | 
As to the third element that he took it from the complainant per- 
307 son or immediate actual possession, immediate actual possession 
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means that the thing taken may be on the person or within the reach of 
the person so long as it is considered to be in such possession that if 
the complainant knew that his or her property was being taken such 
knowledge would likely result in physical violence or struggle for the 
possession of the property. 

As to the fourth element that the Defendant took the property by 
force and violence against resistance or by sudden or stealthy seizure, 
snatching or putting by complainant in fear, you have heard the evidence 
and that element needs no explanation. 

Now, as to Count two: Charges this Defendant with carrying a 
dangerous weapon, namely, a pistol. The law on which Count two is 
based reads as follows: 

"No person shall within the District of Columbia carry either 
openly or concealed on or about his person, except in a dwelling place, 
a place of business or on other land possessed by him a pistol without 
a license therefore issued as hereinafter provided for, any dangerous 
weapon capable of being so concealed." 

In order for you to find the Defendant guilty as to count two, you 
must find that the Government has proved and beyond a reasonable doubt 
first that the Defendant was carrying openly or concealed about his 

308 person 2 pistol, a dangerous weapon. And secondly that he was 
not in his dwelling place or place of business or upon other land 
possessed by him, the Defendant, and third, that he did not have a 
license for such pistol. 

The defense has been stated by defense counsel in this case that 
it is lack of mental capacity. In other words, the defense has not denied 
and it is not required to deny, the Government is required to prove 
beyond a reasonable doubt all essential elements of the two offenses in 
question, but they base their defense primarily on the question of 
capacity. 

In other words, that the defense is primarily that on the date the 
offense was committed he, the Defendant, was suffering from a mental 
disease or mental defect and that his acts were the product of such 
mental disease or mental defect. 
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Of course, the defense of insanity has been raised in this case. 
In order for you to convict the Defendant of the offense which he is 
charged in count one and in count two you must find that the government 
has proved beyond a reasonable doubt not only all the essential elements 
of the offenses charged, but also either that the Defendant was not 
suffering from a mental disease or defect at the time of the offense, or 
and if you should find that he was suffering from a mental disease or 
309 defect that the offense was not the product of any mental disease 
or mental defect from which the Defendant may have been surtering at 
the time of the offense. | 
I shall now instruct you in the law pertaining to insanity asa 
defense: The law does not hold a person criminally responsible if he 
is mentally deranged and his derangement caused him to commit a 
crime, but it is not every kind of mental derangement or mental 
deficiency which is sufficient to relieve a person of responsibility for 
his acts. On the contrary, a person may suffer a mental abnormality 
and still be answerable for his unlawful acts. i 
In order for a person to be relieved of the responsibility for the 
crime by reason of insanity there are two requirements. One, he must 
have suffered from a mental defect or disease at the time of the offense. 
Two, his act must have been the product of that mental defect or | 
disease. | 
As to the first requirement, that he was suffering from a mental 
disease or mental defect, when I say disease I mean a deranged or ab- 
normal mental condition considered capable of either improving or 


deteriorating and which may be either general or the result of an injury 


or residual effect of a physical or mental disease. 

310 As to the second requirement that the criminal act was the pro- 
duct of a mental abnormality this simply means that the act must have 
resulted from or been produced or caused by the mental disease or 
mental defect suffered by the Defendant or to put it another way, that 
the Defendant would not have committed an offense but for his mental 
disease or defect. For example, if you should find that the Defendant 
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committed the offense, robbery and carrying a dangerous weapon of 
which he is here charged and further find that the Defendant was at the 
time he committed the robbery or was in fact carrying a dangerous 
weapon, 2 pistol, suffering from a mental disease or defect which so 
affected him that he was incapable of distinguishing right from wrong 
or could tell right from wrong but was incapable of controlling his 
actions then you would find that the Defendant's act was the product of 
the Defendant's mental abnormality. 

To repeat, a person is not relieved of a criminal responsibility 
merely because he suffers a mental disease or defect at the time of 
committing the crime or crimes. He would still be held responsible 
for his unlawful act if there was no causal connection between his mental 
abnormality and the act. Basically there is a presumption of sanity. a 

Every person is presumed to be sane until the contrary appears. 
However, when there is some evidence of mental disorder as here, then 

311 the presumption of sanity vanishes from the case and the burden 
is on the Government to prove beyond a reasonable doubt that at the 
time in question the Defendant was of sound mind or if he suffered from 
a mental disease or defect that the offense was not caused by the mental 
disease or defect just as the burden is on the government to prove all 
the other elements of the offense or offenses. * 

If you should find that the government has failed to prove one or 
more of the elements of the offenses charged in count one and count two, 
as I defined them, then you must find the Defendant not guilty under such 
count or counts. 

If you should find the government has proved all of the elements 
of the offense known to the law as robbery and all of the elements of the 
offense, carrying a dangerous weapon, namely, a pistol, but you have a < 
reasonable doubt as to whether the offense or offenses were the product 
of a mental disease or defect existing in the Defendant at the time he 
committed the offense then you would as to such count or counts find 
the Defendant not guilty by reason of insanity. 

If, however, you should find the government has proved either 
the robbery count or the carrying of a dangerous weapon, namely, a 








151 
pistol, and also has proved beyond a reasonable doubt either that the 
312 Defendant was of sound mind at the time of the offense or offenses 
or that the act or acts was not caused by any mental disease or defect 


from which the Defendant may have been suffering, then you may find 
the Defendant guilty under such count or counts. 
On the issue of insanity among the witnesses who appeared in 


this case were members of the medical profession specializing in the 
science of psychiatry. 2 

Such a witness is usually referred to as an expert witness. A 
person who by education, study or experience has become an expert 
in any art or science or profession and who is called as a witness may 
give his opinion as to any such matter in which he is versed and which 
is material to the case. | 

You should consider the testimony of the different experts and 
weigh the reasons which they give, if any are given for such opinion. 

You are not, however, bound by any such opinion or opinions. You 
may give to the opinion or opinions such weight as you deem it or them 
entitled to receive in the light of all the circumstances, whether that be 
great or slight, and you may reject any or all of the expert testimony if 
in your judgment the reasons for it are unsound. 3 

You have also heard the testimony of certain lay persons with 
respect to the Defendant's mental condition. When the issue is one of 

313 sanity or insanity opinion testimony of lay witnesses may be 
received in evidence and considered by the jury. ! 

In weighing the testimony of these lay persons it is proper for 
you to consider the surrounding circumstances as to each witness, his 
opportunity of knowing about the matters which he has testified, to his 
willingness to expound fairly in reference to his knowledge and the 
basis for his conclusions and the fact that he is a lay person. 

In weighing both lay and expert testimony as to the Defendant's 
mental condition you will, of course, consider the extent of the witness's 
observation of the Defendant or observations and the nature of the wit- 


| 


ness's contact or contacts with the Defendant. 
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While you should consider the opinions of both lay and expert 


witnesses, as I have told you, you are not bound to follow the conclusions 
of any one of them because in the final analysis the issue of sanity or 
lack of sanity, as in all other issues of fact, you are the judges thereof, 
you are the sole judges. 

If your verdict is not guilty by reason of insanity this means that 
the accused will be confined in the hospital for the mentally ill until the 
superintendent has certified and the court is satisfied that such person 
has recovered his sanity and will not in the reasonable future be 

314 dangerous to himself or others and in which event, and at which 
time the court will order his release on the condition or under such 
conditions as the court may see fit. 


To summarize you may find as your verdict in this case the 
Defendant guilty or not guilty as to count one. Guilty or not guilty as to 
count two. Guilty as to both count one and count two, not guilty as to 
count one and count two, or a combination or guilt or innocence or you 
may find this Defendant not guilty as to either or both of the counts by 


virtue of insanity. 

Has either counsel anything to add? 

MR. OWEN: May we approach the bench, Your Honor? 

(Bench Conference.) 

MR. OWEN: Your Honor, I understand in this new law requiring 
an investigation in case the verdict is not guilty by virtue of insanity, 
it seems to me unfair to say to the jury in so doing as relieving a per- 
son from responsibility for their acts. 

I noticed throughout your charge that you used the expression that 
you may relieve him from his responsibility for these acts if you find 
him to be mentally ill or be mentally deficient. 

I think it would be better in cases of this type, not to suggest that 

315 a person would be relieved from responsibility because in effect 
they are still paying a certain debt to society and are not relieved from 
their responsibilities, as in the case of not guilty or in the old case of 
not guilty by virtue of insanity. 
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THE COURT: I concluded by your own note, by reading the statute. 
MR. STEIN: He read the requested instructions. ! 
MR. OWEN: Do I make myself clear to the court ? 
THE COURT: I understand that. | 
MR. OWEN: That under the new law that requires a person to be 
committed until Your Honor decides he is ready to be discharged upon 


complete investigation. He is certainly not relieved of his responsibility 
or his duties to society, by such a verdict being returned by the jury. 

THE COURT: I think if you read what I said in my charge you will 
get an entirely different impression. : 

MR. OWEN: Your Honor has done a considerable eh a of 
research. 

THE COURT: I tried to. 

MR. OWEN: Of course, we may disagree, you certainly indicate 
a considerable amount of research. 

Now, I wonder, if it wouldn't be too much trouble to the Court, if 
he would turn back to Your Honor's prepared instructions to a point 

316 where the court refers to defect of mind, which is just before Your 
Honor's coverage of the requirement that the act be a product of a 
defective mind. Goes back to the middle of Your Honor's instructions. 

THE COURT: I think what I am quoting there is the Court of 
Appeals. What they say, sir. 

MR. OWEN: If Your Honor will read it. When you describe what 
a mental defect is. 

THE COURT: I said in this part, at least''asto the first require- 
ment, that he was suffering from a mental disease or mental defect, 
when I say disease I mean a deranged or abnormal mental condition 
considered capable of either improving or deteriorating. When I say 
defect I mean a deranged or abnormal condition which is not considered 
capable of either improving or deteriorating and which may be either 
general or the result of an injury or residual affect of a physical or 
mental disease." That is not my language. That is a direct steal from 
the Court of Appeals. : 
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MR. OWEN: It is rather confusing language. 
THE COURT: I think if you read it in context you will get an 
entirely different view. 
MR. OWEN: That is the only objection I have. 


(End of bench conference.) 
* 
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JUDGMENT AND COMMITMENT 

On this 1st day of August, 1958 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Ralph Stein, 
Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 

ROBBERY AND CARRYING A DANGEROUS WEAPON as charged 
and the court having asked the defendant whether he has anything to say 
why judgment should not be pronounced, and no sufficient cause to the 
contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Four (4) years to Twelve (12) years on 
count one; One (1) year to Three (3) years on count two; said sentences 
to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other 
qualified officer and that the copy serve as the commitment of the 
defendant. 


/s/ R. B. Keech 
United States District Judge. 
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342 [ Filed Aug. 11, 1958; 


NOTICE OF APPEAL 
Name and address of appellant 


Milton Niport 
D. C. Jail, 19th & A-Sts., N.W., Washington, D. C. 


Name and address of appellant's attorney 
None 
Offense Robbery, Carrying a Dangerous Weapon : 
Concise statement of judgment or order, giving date, and any sentence 


Appellant was convicted of the above offenses on July 17, 1958 
Appellant was sentenced to serve 4 to 12 years on August 1, 1958 


Name of institution where now confined, if not on bail | 
D. C. Jail. 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Aug. 8, 1958 /s/ Milton Niport se 
Date Appellant 


/s/ Wm. E. Owen : 
/s/ Ralph Stein 
Attorney for Appelant 

















QUESTIONS PRESENTED 


Where the record discloses that police arrested appellant on 
information from a known, reliable source; that appellant, 
who put on no testimony on his motion to suppress a watch 
seized by police at the time of his arrest, was not shown to 
have any proprietary interest in the watch or the premises 
where he was arrested; that appellant desired the watch in 
evidence; and further that other government evidence rela- 
tive to the crime was linked to appellant and his co-defendant ; 
that appellant was in possession of recently stolen property 
the day after the crime; that appellant’s counsel made broad 
remarks in closing argument which remained in the record 
though unsupported by evidence and that the evidence dis- 
closed that appellant had committed the crime of robbery, but 
did not disclose any other lesser crime apart from robbery; in 
the opinion of the appellee the following questions are pre- 
sented: 

1. Did not the trial court properly deny appellant’s pretrial 
motion to suppress evidence when appellant had no standing, 
and the evidence showed his arrest was on probable cause? 

2. Is not appellant precluded from assigning as error the 
admission of the watch when he specifically indicated at trial 
that he did not object to its admission? 

3. Were not the government’s other items of evidence prop- 
erly admitted as being relevant and material to issues in the 
case after being identified and linked to the defendants? 

4. Was there not ample evidence to raise a jury question 
where, in addition to all the other evidence, appellant was 
shown to have been in recent possession of property taken from 
the victims of the robbery? 

5. Was it not proper for the trial court to limit remarks of 
defense counsel in closing argument where those broad re- 
marks were unsupported by evidence in the case? 

6. Did not the trial court properly decline to instruct the 
jury on a lesser offense than robbery where there was no justi- 
fication in law or the evidence for such instruction? 


(1) 








Counterstatement of the case 
Statutes Involved 
Summary of argument 
ts* 
I The trial court properly denied appellant’s pretrial motion 
to suppress evidence. 
(a) Appellant lacked standing to move to suppress the 
watch_....--------------------------00-0---7 
(b) There was probable cause to arrest appellant; hence 
the evidence was properly seized during a lawful 


introduction into evidence at trial. 

II The physical evidence introduced by the government was 
relevant and material to the issues in the case, and there- 
fore properly admitted. 

III There was sufficient evidence to justify submitting the case 
to the jury.----------------------------00 0-00 nn ne" 


IV The trial court did not improperly limit defense counsel’s 
closing argument 

V The trial court properly refused to instruct the jury on any 
lesser offense than robbery 
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United States Court of Appeals | 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,687 


Samver. Brirron, APPELLANT 


v. 
Unrrep States or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DIS?PRIOT OF COLUMBIA ' 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 12, 1958 a four count indictment was filed in the 
District Court charging appellant and two co-defendants, 
George H. Scott and Marcus F. Nelson, with four counts of 
robbery (22 D. C. Code § 2901) (R. 335). All three defend- 
ants entered pleas of not guilty (R. 337) and subsequently 
came to trial on June 17, 1958 (R.1). Prior to trial appel- 
lant filed 2 motion to suppress evidence which was heard dur- 
ing the course of trial (R. 77-172). Before trial, the govern- 
ment dismissed count two of the indictment (R. 6). The mo- 
tion to suppress was heard and denied during trial and there- 
after appellant was found guilty by the jury of counts one, 
three and four of the indictment (R. 333). Appellant's mo- 
tion for a new trial filed July 23, 1958 was denied by the trial 
judge on August 1. Appellant was thereafter sentenced to a 
term of imprisonment of from four to twelve years on each 
count, to run concurrently (R. 356). This appeal. followed. 


(1) 
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Appellant’s motion to suppress was heard out of the presence 
of the jury during trial. The evidence disclosed that Officer 
Donald J. Allen of the Metropolitan Police Department re- 
ceived information that a robbery had occurred at about mid- 
night April 5, 1958, at Smith’s Transfer and Storage Co., 2155 
Champlain Street, N. W., in the District of Columbia. Officer 
Allen arrived at the scene shortly thereafter and interviewed 
the truck drivers who had been the victims of the armed rob- 
bery perpetrated by three masked colored men. The witnesses 
gave descriptions of the bandits, the clothes they wore and the 
property, including a number of wrist watches, taken from the 
drivers. One watch was described as a white metal Waltham 
watch. (R. 77-80.) 

During the course of his investigation Officer Allen on April 
.6, which was the day after the robbery, met an informant 
known to the officer, and known to have given previously reli- 
able information. This informant told the officer that Samuel 
Britton was in a drunken condition, bragging about commit- 
ting the holdup in question and saying he was loaded with 
money and showing off a watch taken in the robbery. Imme- 
diate and continued attempts were made to locate Samuel Brit- 
ton. His mother indicated to police that Britton might be at 
1348 Euclid Street, N. W. Officer Allen went to that address 
which was the apartment of Britton’s sister, knocked on the 
door, and the door was opened by Britton. Britton, who identi- 
fied himself upon inquiry by the officer, was immediately ar- 
rested for the crime. At that time Officer Allen observed a 
white metal Waltham watch lying in plain view on the mantel- 
piece, and after Britton, in response to questions, gave three 
different stories as to whose it was and where it came from, the 
officer seized the watch as evidence. (R. 81-84.) Allen also 
testified that the watch was the property of one of the victims 
of the robbery (R. 98). 

Officer Allen, pursuant to information obtained by the police 
regarding two guns and two jackets, and that the defendant 
Scott was in on the robbery, arrested defendant Scott and re- 
covered a wrist watch from Scott which was later identified as 
‘one which had been taken in the robbery. (R. 87-90.) 
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Samuel Britton did not testify on the motion to suppress, and 
put on no evidence on behalf of his motion (R. 149). The mo- 
tion to suppress was denied (R. 167). 

The testimony at the trial disclosed that three masked col- 
ored bandits, armed with pistols, entered the drivers’ lounge at 
Smith’s Transfer and Storage Co., 2155 Champlain St., N. W. in 
the District of Columbia at about midnight April 5, 1958. The 
bandits lined up the eight or ten drivers present against the wall 
and then took from them their watches and billfolds (R. 9-12). 
The wrist watches, government’s exhibits 1 and 3, recovered 
from defendants Scott and Britton respectively, were identified 
by the victims as their property taken in the robbery (R. 18, 
32). 

Government’s exhibits 2, 4, 5 and 6, being two guns and two 
jackets, were identified by the victims of the robbery as being 
similar to the jackets worn and guns held by the bandits at the 
time of the robbery (R. 19, 32,48). The guns and jackets were 
recovered by police from the basement of 1813 Kalorama Road 
(R. 199). They had been placed there by defendant Scott’s 
girl-friend, Jean Shingler, after she had found them in the 
bathroom on the second floor of the building on the day after 
the robbery (R. 192). Britton and Scott had left 1813 Kalo- 
rama Road at about 11:30 p. m. April 5 (approximately one- 
half hour before the robbery). Defendant Scott returned 
alone after 1:00 a. m. (R. 181-192). Alberta Mack, sister of 
appellant, said appellant left 1348 Euclid Street about 11:00 
p. m. April 5 and returned about 2:00 a.m. April6. Later, on 
April 6, Mrs. Mack observed government’s exhibit 3, the watch, 
on Britton’sarm. (R.62-67.) 

Defendant Scott admitted his part in the robbery to the 
police officer (R. 201). 

The police did not take any fingerprints at the scene of the 
robbery (R. 215), and they found no fingerprints on the guns 
or jackets (R. 219). Defense counsel and the government 
stipulated that no fingerprints were found on the exhibits or 
taken at the scene. The stipulation was announced by the 
court without objection (R. 220). 

Appellant objected to government’s exhibits 1, 2, 4, 5 and 6, 
but specifically did not object to the admission of govern- 
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ment’s exhibit No. 3, which was the watch recovered at the 
time of Britton’s arrest (R. 228-229). Motion for judgment 
of acquittal on behalf of Britton (R. 233) was denied by the 
court (R. 239). Motions for judgment of acquittal were 
denied as to defendant Scott and granted as to defendant Nel- 
son (R. 242). 

Britton, in defense, testified in his own behalf. He denied 
any part in the crime, and offered an alibi defense. He 
claimed that government’s exhibit 3, the watch, was his and 
that he had obtained it from some unknown person at about 
10:30 a. m. April 6. (R. 281-297). The motion on behalf 
of appellant for judgment of acquittal at the close of the entire 
case was denied by the trial court (R. 299). 

Appellant requested the court to charge the jury that de- 
fendant Scott’s admissions were inadmissible as to appellant 
(R. 300). The court gave this charge (R. 327). In final 
argument, appellant’s counsel told the jury that appellant 
was not charged with receiving stolen property (R. 309). 
After the court’s charge appellant requested that a charge on 
2, lesser offense based on a lesser value of the property be given. 


The court denied this request (R. 330). Appellant then re- 
quested the court to charge the jury on the crime of receiving 
stolen property. The court denied this request. Appellant 
requested no further charge and answered “No objection” to 
the charge given (R. 331). 


STATUTES INVOLVED 


Federal Rules of Criminal Procedure, Title 18, U. S. Code, 
Rule 41 (e): 


Motion for Return of Property and to Suppress Evi- 
dence. A person aggrieved by an unlawful search and 
seizure may move the district court for the district in 
which the property was seized for the return of the 
property and to suppress for use as evidence anything 
so obtained on the ground that (1) the property was 
illegally seized without warrant, or (2) the warrant is 
insufficient on its face, or (3) the property seized is 
not that described in the warrant, or (4) there was not 
probable cause for believing the existence of the grounds 





on which the warrant was issued, or (5) the warrant 
was illegally executed. The judge shall receive evi- 
dence on any issue of fact necessary to the decision 
of the motion. If the motion is granted the property 
shall be restored unless otherwise subject to lawful 
detention and it shall not be admissible in evidence 
at any hearing or trial. The motion to suppress evi- 
dence may also be made in the district where the trial is 
to be had. The motion shall be made before trial or 
hearing unless opportunity therefor did not exist or the 
defendant was not aware of the grounds for the mo- 
tion, but the court in its discretion may entertain the 
motion at the trial or hearing. 


District of Columbia Code, Title 22, Section 2901: 


Robbery. Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty or robbery, and any person con- 


victed thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


SUMMARY OF ARGUMENT 


Appellant’s motion to suppress from evidence a watch 
which was recovered at the time of appellant’s arrest was prop- 
erly denied by the trial court since the appellant offered no 
testimony on the-motion and the government's evidence dis- 
closed that appellant did not live at the premises where he 
was arrested and that the watch he sought to suppress was 
the property of another. Therefore, appellant had no stand- 
ing. In any event appellant was arrested on probable cause 
established by information from a known reliable source. Fur- 
thermore, appellant specifically did not object to the intro- 
duction of the watch into evidence and cannot now be heard 
to complain. The other government evidence was relevant 
and material to the issues in the case. The evidence was suf- 
ficiently identified and linked to the defendants. In addition 
to all the other evidence, the fact that the appellant was in 

492052—58——2 
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Possession of recently stolen property created a question 
which required submission to the jury. The trial court prop- 
erly limited defense counsel’s broad remarks, which were un- 
supported by the evidence, in closing argument. In any 
event, no objection was made and the remarks were not 
stricken. Therefore no prejudice occurred. The trial court 
properly refused to instruct on any lesser offense than robbery 
since neither the law nor the evidence justified such an in- 
struction. 
ARGUMENT 


I 


The trial court properly denied appellant’s pretrial motion to 
suppress evidence 


Appellant argues that it was error for the trial court to deny 
his motion to suppress a watch belonging to one of the victims 
of the robbery. The watch was recovered in plain view in the 
room where appellant was arrested. 


(a) Appellant lacked standing to move to suppress the watch 


It must be noted at the outset that appellant lacks standing 
to move to suppress the watch. His motion was not verified 
nor accompanied by an affidavit. Appellant offered no testi- 
mony on his motion to suppress, heard during the trial. The 
arresting officer testified that the place where he arrested ap- 
pellant was the home of appellant’s sister. (R. 83). The 
officer also testified that the watch which he recovered. there 
was the property of one of the victims of the robbery (R. 98). 
It is a well established rule that im order to suppress evidence 
the party seeking the suppression must establish either a pro- 
prietary interest in the premises, or ownership of the property 
seized. Irvine v. California, 347 U.S. 128, 136 (1954); Gas- 
kins v. United States, 95 U. S. App. D. C: 34, 218 F. 2d 47 
(1955) ; Scoggins v. United States, 92-U.S. App. D. C. 29, 202 
F. 2d. 211 (1953); Washington v. United States, $92 U.S. App. 
D. C. 31, 202 F. 2d 214 (1953); Jones v. United States, —— 
U.S. App. D. C. » —— F. 2d —.,, (No. 14,487 decided 


*In his testimony, appellant gave his address as. 4934 Arys Street, N. B. 
(R. 281). 








Dee. 19, 1958). A mere guest in an apartment has no pro- 
prietary interest in the premises which could establish stand- 
ing. He must claim ownership of the property. Accardo Vv. 
United States, 101 U. S. App. D. C. 162, 247 F. 2d 568, 
cert. denied 355 U. S. 898 (1957). Unchallenged testimony 
of the prosecution showing ownership by the appellant 
would establish his standing. Walliams v. United States, 99 
U.S. App. D. C. 161, 237 F. 2d 789 (1956). However, in the 
instant case, the prosecution’s testimony on the motion was 
that the watch was the property of one of the driver-victims 
of the robbery (R. 98). At the trial, Jesse A. Conrad testified 
that the watch, government’s exhibit No. 3, was his property. 
Appellant offered no testimony to support his motion. There- 
fore, it is clear that appellant had no standing to move to sup- 
press the watch. The trial court properly denied the motion. 


(b) There was probable cause to arrest appellant; hence the evidence was 
properly seized during a lawful arrest 


Even if he had standing, the watch was recovered by the 
police coincidentally with the lawful arrest of appellant. 
Probable cause to arrest. is established when an officer is pos- 
sessed of sufficient information to warrant a man of reasonable 
caution in the belief that an offense had been committed, and 
that. the person arrested committed it. United States v. Rab- 
inowitz, 339 U. S. 56 (1950); Brinegar v. United States, 338 
U. S. 160: (1949). Furthermore, the facts must be considered 
as they appeared to a reasonable police officer. Beil v. United 
States, 102 U.S. App. D. C. 383, 254 F. 2d. 82 (1958). Prob- 
able cause may consist of hearsay information. Seymour v. 
United States, 85 U.S. App. D. C. 366, 177 F. 2d 732 (1949). 
It may consist entirely of hearsay information if the informa- 
tion comes froma known, reliable source. Wrightson v. United 
States, 98 U. S. App. D. C. 377, 236 F. 2d 672 (1956). The 
striking similarity of the facts in the instant ease with those in 
the Wrightson case should. be noted. In both cases a known, 
reliable informant? told.a police officer that a particular person 
committed a certain robbery which police were investigating: 

*It is to be noted that in this case appellant did not even ask the identity 
of the: informant. 
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The information came in the early morning hours. In this 
case, the informant gave the additional information that the 
suspect was bragging about money and showing off a watch 
(R. 82). Police knew money and watches had been taken in 
the robbery. Investigation as to the whereabouts of this 
named suspect (Samuel Britton), in the early morning hours 
the day after the crime, disclosed that he was then believed to 
be at a place not his home. With this information, probable 
cause having been established to arrest appellant, prompt 
action by police was justified. It is well established that the 
relevant test for determining reasonableness is not whether it 
is reasonable to procure a warrant, but whether the action 
itself is reasonable under the circumstances. United States v. 
Rabinowitz, supra; Ellison v. United States, 93 U.S. App D. C. 
1, 206 F. 2d 476 (1953). Appellant’s arrest without a warrant 
and the seizure of the watch was therefore reasonable and 
proper. Thus, even if he had standing, appellant’s motion 
to suppress the watch recovered at the time of his valid arrest 
was properly denied. 


(c) Appellant cannot complain of admission of the watch since he specifi- 
cally did not object to its introduction into evidence at trial 


In any event, although the watch, government’s exhibit No. 
3, was the subject of the earlier motion to suppress, at the trial 
appellant specifically did not object to its admission into evi- 
dence (R. 228, 229). It has been held that a mere failure to 
object to evidence when offered at trial does not preclude appel- 
lant’s raising an earlier denial of a motion to suppress that evi- 
dence on appeal. Waldron v. United States, 95 U.S. App. D.C. 
66, 219 F. 2d 37 (1955). However, in the instant case, appel- 
lant did not merely fail to object. He objected to other evi- 
dence but indicated that he specifically did not object to the 
admission of the watch, government’s exhibit No. 3. It has 
been recognized by this Court that the admission of certain evi- 
dence, which might have been otherwise inadmissible, is often 
desired by defendants and planned by counsel. Where such is 
the case, the defendant cannot later be heard to complain. 
Lawson v. United States, 101 U. S. App. D. C. 332, 248 F. 2d 
654 (1957). In the instant case, appellant introduced an alibi 
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defense, and apparently attempted to imply that the person 
from whom he claimed to have obtained the watch the day after 
the robbery..was.the.guilty party. He, therefore, desired the 
watch in evidence, and cannot now complain. 

Therefore, it is clear the trial court properly denied the mo- 
tion to suppress because (1) appellant lacked standing, and (2) 
the @vidence was obtained during a lawful arrest of appellant. 
Furthermore, appellant later deliberately indicated that he did 
not object to the admission of the evidence, and cannot now 
raise the point. 

II 


The physical evidence introduced by the Government was rele- 
vant and material to the issues in the case, and therefore 
properly admitted 


Appellant argues that evidence introduced by the prosecu- 
tion, including a watch taken in the robbery and recovered from 
a co-defendant, and two guns and two jackets,* should not have 
been permitted in evidence because they were not sufficiently 
identified or linked to the appellant or his co-defendants. The 
trial Court has wide latitude in determining the relevancy and 
materiality of evidence. His ruling cannot be reversed in the 
absence of an abuse of discretion. Beasley v. United States, 94 
U.S. App. D. C. 406, 218 F. 2d 366 (1954), cert. denied 349 
U.S. 907; Neale v. Lee, 8 Mackey 5, 19 D. C. Reports 5 (1890) ; 
United States v. Grayson, 166 F. 2d 863 (2d Cir. 1948). The 
degree of connection of evidence with the defendants is a mat- 
ter of weight for the jury to decide. Evidence is admissible, 
however, if it relates to matters which would constitute circum- 
stantial evidence that a fact in issue did or did not exist. 
Ketchum v. United States, 259 F. 2d 434 (5th Cir. 1958) ; See 
also 1 Wharton’s Criminal Evidence, p. 293; Greenleaf on Evi- 
dence, 15th Ed., Vol. 1, p. 83. The testimony in this case 
showed that the two watches introduced were taken from the 
victims during the robbery and recovered from the defendants. 
The two guns and two jackets were identified as looking like the 
guns and jackets used by the robbers during the crime. They 
were recovered with the aid of a girl friend of one defendant, 


* Government’s exhibits 1, 2, 4, 5 and 6. 
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who found them the day after the crime in a bathroom used by 
one defendant. Clearly, then, these objects were sufficiently 
identified and linked to the defendants and to the crime to 
justify their admission into evidence during the prosecution’s 
case against the three defendants. 


Ii 


There was sufficient evidence to justify submitting the case to 
to the jury 


Appellant argues that his motion for judgment of acquit- 
tal should have been granted because there was, he claims, in- 
sufficient evidence to warrant submission of the case to the 
jury. A trial judge should only grant 2 motion for a directed 
verdict of acquittal if there is no evidence presented in the case 
upon which @ reasonable mind might fairly conclude guilt be- 
yond a reasonable doubt. Curley v. United States, 81 U. S$. 
App. D. C. 389, 160 F. 2d 229 (1947). In determining whether 
the evidence is sufficient to go to the jury all legitimate in- 
ferences to be drawn therefrom must be resolved in favor of 


homas v. United States, 93 U.S. App. D. 
ion of the fruits of crime 

ustifies an inference that the 

ch an inference is sufficient 

to the jury. A satisfactory 

overcome the in- 


son v. United States, 

States, 78 U. S. App. D. 

v. United States, 94 U.S. App. D. 

Therefore, the testimony i 

one of the victims of the 

lant the day after the crime was sufficient to create a ques- 
tion of fact requiring submission of the case to the jury. In 
addition to that, testimony linking appellant to the other de- 
fendants, testimony regarding his actions the night of the 
crime, and testimony linking one of the recovered jackets to 
him, coupled with the possession of recently stolen property, 
and viewed in the light most favorable to the government, 
constituted more than sufficient evidence upon which reason- 
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able minds could, and did, conclude guilt beyond a reasonable 
doubt. Therefore, the appellant’s motions for a directed ver- 
dict of acquittal were properly denied by the trial court. 


IV 


The trial court did not improperly limit defense counsel’s 
closing argument 


Appellant argues that the trial judge improperly limited his 
counsel’s argument to the jury in regard to appellant’s lack of 
arecord. In closing argument defense counsel stated that: 

Samuel Britton took the stand to testify. Ifhe would 
be accustomed to holding up places, don’t you worry, Mr. 
McLaughlin is very capable and you would have heard 
about it if he had a record (R. 307). 


At that point counsel approached the bench at the request of 
the prosecutor. At the bench the prosecutor stated, out of the 
hearing of the jury, that counsel’s remarks were very broad and 
that appellant had a long record for yoke robbery as a juvenile. 
The trial judge thereafter indicated that defense counsel should 
limit her remarks. No further statements were made by coun- 
sel or the Court to the jury regarding the matter. Defense 
counsel entered no objection and resumed argument. 

It is well established that counsel, in closing argument, is 
given wide latitude, but there must be a basis of fact for his 
assertions. Pritchett v. United States, 87 U.S. App. D. C. 374, 
185 F. 2d 438 (1950), cert. denied, 341 U.S.905. The trial court 
has the right, in the exercise of its discretion regarding argu- 
ment, to interrupt counsel during argument where that argu- 
ment is based on assumptions not supported by the evidence. 
United States v. Heath, 9 Mackey 272, 20 D. C. Reports 272 
(1891). Therefore, it was proper for the court to limit counsel 
in her broad, unsupported remarks regarding what evidence the 
prosecution might or might not have had regarding any “rec- 
ord” of appellant. 

Appellant also objects to statements made by the prosecutor 
at the bench. Since these statements were out of the presence 
of the jury they could not have in any way affected the jury’s 
verdict. Furthermore, no statement was made to the jury con- 
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cerning defense counsel’s remarks, and the remarks were per- 
mitted to stand on the record. No objection was entered by 
appellant. Under Rule 51, F. R. Crim. P., the point may not 
even be urged on appeal. It is clear that the action of the trial 
court was proper, and in any event no prejudice resulted to 
appellant since the statement remained on the record. Fur- 
thermore, the point is not only frivolous but is not properly 
before this Court since no objection to the ruling of the trial 
court was made. 
V 


The trial court properly refused to instruct the jury on any 
lesser offense than robbery 


Appellant argues that the trial court should have instructed 
on a lesser offense than robbery, and should have instructed on 
the law of principals and accessories. It is a well established 
principle of law that an appellant may not assign as error any 
part of the charge, or omission therefrom, unless he objects 
thereto before the jury retires to consider its verdict. Rule 30, 
F. R. Crim. P; Villaroman v. United States, 87 U.S. App. D.C. 


240, 184 F. 2d 261 (1950); Moore v. United States, —— U.S. 
App. D. C. ——, —— F. 2d ——,, (No. 14,407 decided Nov. 20, 
1958). Therefore appellant may not here urge as error the 
omission from the charge of an instruction on aiding and abet- 
ting, or principal and accessory. No such instruction was 
requested, nor was the charge given objected to (R. 331). 
Furthermore, the record discloses no ground for such a charge 
since the testimony indicated that all defendants participated 
actively and equally in the crime, and therefore, if they were 
guilty it would be as principals. 

An instruction on a lower grade of offense than that charged 
in the indictment is proper only where the evidence before the 
court justifies it. Goodall v. United States, 86 U.S. App. D.C. 
148, 180 F. 2d 397 (1950), cert. denied 339 U.S. 987. In the 
instant case the request for a charge based on a lesser value of 
the property taken in the robbery (R. 330) is completely with- 
out foundation in law. The value of the property taken is of 
no consequence in determining guilt in a robbery case. There- 
fore, denial of such a requested instruction was proper. 

In regard to the request for an instruction on the offense 
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of receiving stolen property,* such an instruction was without. 
foundation in the evidence. As the trial court pointed out, 
the evidence disclosed an armed robbery or nothing. The of- 
fense of receiving stolen property requires an intent to de- 
fraud, and a receipt of stolen property from another with the 
knowledge that the property was stolen. There was no evi- 
dence to support these phases of the offense of receiving stolen 
property. In fact appellant claimed he obtained the watch, 
which was taken from one of the victims during the robbery, 
in a perfectly innocent transaction. The evidence supported 
the charge of robbery, and did not purport to cover any other 
offense. Furthermore, the request by appellant for such an 
instruction was tendered at the conclusion of the Court’s 
charge, apparently as an afterthought. During closing argu- 
ment, defense counsel told the jury that appellant was not 
charged with the crime of receiving stolen property, and made 
much of this fact (R. 309). In the light of closing argument 
and the belated request for the instruction, it is clear that ap- 
pellant did not view the request seriously. In any event, it 
was properly denied as not being justified by the evidence 
presented in the case. 

Appellant’s claim of prejudice in the form of the trial Court’s 
announcement of the stipulation regarding the lack of finger- 
prints at the scene or on the exhibits (R. 220) is a picayune 
question of semantics which is rendered so patently frivolous. 
by a reading of the record as to warrant no further discussion. 
Suffice it to note that no objection was offered to the Court’s 
statement. Hence, the matter may not be raised in this 
Court in any event. Rule 51, F. R. Crim. P. 


CONCLUSION 


Wherefore it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Ourver GaAscH, 
United States Attorney 
Cart W. BELCHER, 
CuHartes W. HALLEcE, 
Assistant United States Attorneys. 


“D.C. Code, T. 22, § 2205. 
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